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CASES. 437 

of land in Exminfltr in'fce ; of which 300 acres of land, time out of 1 63 1 • 
mind, the tithes of grain, growing thereupon, were payable unto tlic ■ 

reflor of the church aforefaid, or his farmer or deputy, when they *^ ^^^^ 
were fown : that the defendant being fcifed of the roelTuage and 300 priacion in 
acres of land in form, aforefaid, 10 Ma. 5 Car, did fow 130 acres the^idow- 
of them with grain, viz. 30 acres with wheat, 30 acres with r)'e, "^'^^* 
30 acres with barley, 30 acres with oats, and 10 acres with beans good. 
and peas ; which 130 acres fo fown within the fpace of 40 years 
laft paft did ufe and ought to pay tithes of com unto the reflor of 
the church aforefaid* his farmer or deputy : that the defendant be* 
ing the fubjed of the king, and knowing the tenth part of the 
feveral grains to belong unto the plaintiff, on the laft day of Stpt. 
5 Car. at Exminfltr aforelaid, the aforefaid feveral tithes of grain 
to the value of 301. growing upon the faid 130 acres of land, did 
not divide or fever from the nine parts, nor did otherwife agree 
with the plaintiff, being re£lor of the church aforelaid : but that 
the defendant, being a fubje£l of the king, on the laft day of SfpK 
5 6Wr. the tithes aforelaid of the faid 130 acres in form aforefaid 
fown, did take and carry away again ft the form of the ftatute ; by 
which an aiOion hath accrued to the plaintiff to require of the de« 
fendant 90 1. for the treble value of the tithes aforefaid, according 
to the form of the ftatute fo made and provided ; and he the de- 
fendant hath not paid the faid 90 L (although thereunto required). 
To the damage of the plaintiff of 20 h 
The defendant pleadeth uon debit. 

The jury find, as to the taking and carrying away of the 
feveral tithes growing in and upon 100 acres, that H. 8. was feifed 
of the vefiory appropriate of CreJit$n in the diocefe of Exeter m, 
the coimty of Devon in fee, and of the advowfon of the pariQi 
church of Exminfltr in the fame county of Devon in the fame 
diocefe as of fee and right, in right of his crown of England: and 
that the church of Exminfler then, and time out of mind, was a 
church prefentative, and that the church of Exminfler was full of 
the peribn of John Hides clerk, then incumbent of the lame church : 
and that John.Hickes and all his predeceffors, refiors of the fame 
cfaurchf time out of mind had cure of fouls within the faid parifh 
of Baamnfler : that the church became void by the death of yohn 
HidiSf and //. 8. prefented one fFilUam Leveflon to the fame church 
being void, who was admitted, infiituted,.and indufied : that H. 8. 
died feifed of the faid advowfon, and the fame defcended to £. 6. : 
that the king uoder bis great feal made certain letters patent, betr- 
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43^ CASE 8. 

167U ing date 2jtpr. iE.6, unto Gilbert GaJe^ yohn Boiltf^ Rchert 
m ■ Trowbridge^ Robert Davjy fohn Holcombf^ ff^lliam Shilptotiy Thomas 

Harris^ John fVeUsj John Helyer^ James Mortimer^ John Jfwelly 
and fVilHam Moxley^ being laymen, to be governors of the here- 
ditaments and goods of the church of Credit on^ other wife called 
Kirtofiy in the county of Devon ; the tenor whereof folloi^eth. 

EdjvarDUS fextuSy i^c. Sciatisy quod nosj tarn ad druini cultis 
augmentumy ac bonorum^ catalhrum et hefreditamtntorum ecclefia faro^ 
chiaJis de Crediton^ tsfc meliorem prefervationem et gubemativnemy et 
ad puerorum eruditionemy qttam pro aliis caufis et confiderationibuSf nos 
ad quojdam Jubditos noftros inhabitantes ejufdem parochia de Crediton 
pro univerfo commodo et communi utilitate omnium etjinguhrum inhabit 
tantium ejufdem parochia incorporand* et in unum corpus erigend* fpecr^ 
aliter movend^ et itifl:gand*y volumus et ex certafcientiaet mero motu nof-> 
frisy pro nobis haredibus et fucceffbribus nojlris per prajentes concedimus 
diSfis inhabitant ibus parochia pradiSia quod de catero in perpetuum Jint 
infra eandem, parochiam de inhabit antibus ejufdem ecclefia pro tempore 
ixiflenf duodecim gubematores hareditamentorum et bonorum ecclefia 
de Crediton, ^ontm quidem guhematorum tres effe volumus femper 
ix parte villata feu hamlet t a de Sampford infra eandem parochiam ; et 
quod idem duodecim gubematores in refaBo et nomine in pojlerumjint 
unum corpus defe in perpetuum per nomen duodecim gubematorum hare* 
ditamentorum et bonorum ecclefia de Crediton alias Kirton in diSfo co* 
tnitatu Devon incorporate et ere6Vy ac ipfos duodecim gubematores hare» 
ditamentorum et bonorum ecclefia de Crediton alias Kirton per prafentes 
. incorporamus ac unum corpus corporatum per idem nomen in perpetuum 
duraiurum realiter et cut plenum creamuSy erigimuSy ordinamus^ facimus 
€t conftituimus per prafentes — to have a perpetual fucceffion—perfont 
able and capable to purchaPe — to have a common feal — to Aie and 
to be fued by that name. And the king doth inflitute the aforefaid 
perfons to be the twelve prcfent governors^ and if any of them die 
or depart out of the parifh of Crediton with their families, to choofe 
any other of the fame inhabitants in his or their place within one 
month after, fo that three of them (hall always be of the town of 
^ Sampford. And he doth found a grammar fchool in the parifli of 
Crediton^ of one mailer, and that it be called The king's new gram- 
mar-fchool of Crediton^ ann that the fame mailer be chofen by the 
twelve governors from time to time after the church of Exminfler 
Ihall L^ecome void : and that the mailer and his fucceifors have per- 
petual fitcceilion, and be able to purchafe of the governors a houfe 
for his abode and a rept Qf 12 1. with a claufe of diilrefs : and if 
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CASE S. 439 

tfae mafier be abfent by a months then the governors to choofe 1631. 
another. A gram unto the twelve governors of the pari(h church '' 

of Creditm and church-yard and (ite of the college of Crediton — 
oe adu9cati»nem ei jus patronatus refl»ria ecclefia parochlalis di Ex" 
winfler in din§ comitatu DevM^ necmn eandem vicariam ecclefia paro^ 
chialis de Crediton^ ei diSiam re^oriam et ecclefiam de Exmlnjler^ et 
tnmia eijingula maneria^ f^r. glebas^ ^c. penjiones^ portiones^ decimaSy 
fruHtiSy oblationesy ac cUiajuraproficua^commoditateSyei emolumenta qua^ 
ainque eidem vicario ecclefia parochialis de Crediton aut alicui vican§ 
ndfj ac di£la reBarla et ecclefia de Exminjier feu alicui reSiori inde 
fm eorum alicui quoquo modo JpeBant* et pertinent To hold as of our 
manor of Exminjier by fealty only fdr all fervice$» notwithftanding 
the ftatute of Mortmain, and the ftatute of the grant of Firll Fruits^ 
and any other flatute whatfoever. — Et cum fVillielmus Levefton 
dericus mods Jit reSlor^ incumbens^ et canonicus pojfejfor ecclefia pat 0^ 
chialis de Exminjier pradiff^ eandemque ecclefiam cumfuis juribus et 
pertinentiis univerfis pacific} psffideat in prajenti^ Sciatisy quid not de 
gratia nc/Ira Jpeciali ac ex cert a Jcientia et mero motu noflris^ necnm 
iutboritate n9jlra regiifupremA et ecclefiajlica^ quafungimur^ pro nobis 
baredibus et Juccejfaribus nojlris, appropriamus^ unimuSj anne£limus^ et 
ton/hlidamus prafatis du$decim gubernatoribus et Juccejforibus fuis in 
fefpetuum pradiflam reSferiam et ecclefiam de Exminjier cum fuis juri* 
has et pertinentiis univerfis ; ipjamque reSloriam et eccUfiam cum fuis 
juribus et pertinentiis univerfs eijdem duodecim gubernatoribus et fuc^ 
cefforibus fuis in proprios ujus Juos pro perpetiio pojfidend* donamfis et 
concedimus per praJenteSf jure pradiSli re6loris moderni inde durante 
tempore incumbentia Jua in eadem eidem re6lori tantummodo fitho et 
referuedOm Et ulterius volumuSy ac authoritate nojlra pradi6la necnon 
ex ceriifcientia et mero motu nojlris pradiSiis^ dedimus et concejfimusy 
ac per prafentes damus et concedimus^ prafatis duodecim gubernatoribus 
hareditamentorum et bonorum ecclefia de Crediton in comitatu Devon, 
etfuccejforibusfuisj licentiam^ facultdtem^ et plenum potejlatem^ quod ipji 
Immediate pojlquam re^oria et ecclefia de Exminjier pradi^lci per mor^ 
tm^ refignationem^ Jeu deprivationem difii modo regions et incumbent is 
inde, aut aliquo alio mo(fo vacaveritj feu vacare contigerity eandem rec^ 
toriam et ecclefiam de Exminfier pradi^d^ ac omnia mrffiiagia^ ^c. gle* 
basidecimasy oblationeSj obventionesypenfionesj portiones^fruSius^ liber fates, 
0l alia haredstamenta, emolumenta, commoditates, et proficua quacunqu^ 
eidem ecclefia et re£toria de Exminjier feu eorum alicui quovis moda 
ffe£tantia feu pertinentia ad eorum libitum et beneplacitnm Jibi prafatis 
lubfrnaHribus et fuccejforibus fuis appropriate fojfint et vale^nt in per- 
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1631. petuum : it quid iidem gubematofes et fucceffhrfs Jul iaflem scflifiam 
■ "■'// re&oriam ac pradiSfa mejfuagiay i^c. glebas^ iic. in fuos profti$$ 
u/iii haierif tnnre^ gaudere^ et comferten valeant^ etpfffkt eis itfuccefm 
foribusjuis ; it hoc abffue aliquaprafentatione^ induGlwe^fiui odmJpiM 
aJicajus imumbintis vet aUquorum incumbentium ad diftam ecclefiam if 
reHoriam de Exminfler fradiitajeu eorum alteram in pofterum fimd* 
it abfque impititione^ molefiatuine^Jeu impediments noftriy h^rfdum etjuc^ 
cejforum^ nojirorum^ aut aliquorum archiepifcop§rum et epifceparum vie* 
efchaat* Jujiiciariorum^ eommtjpenarierum^ aut aliorum officiarienm 
feu minijirerum poftrorumt haredum veljueeefforum nofirerum quorum* 
ainqui\ et abfqui compote primitiis vei decimis^ aut aliqi40 alio proimlf 
wbisy hepredibusvelfucceffiribus nejlris^ quoquo mods nddtpde^Jolviude^ 
velfadenda \fiatuto de terris et tenement is ad manum ni$rtuam mn pe^ 
nmdo^ aut fiatuie de cenfeffieue primitiarum et decimarum neHs bare^ 
dibus et Juccejfiribus no/iris de benefieiisy dignit^ibus^ et prometienibut 
JpirituaHbus et ecclefiaflieis editq etprovijo^ aut aliquo alioJia(utOy u^u^ 
erdinationef previfione^ reJlriSiione^ vel lege^ ecclefiafticajeu temporalis in 
eontrarium oniehatfaQo^ ediffo^ erdinato^Jeuprwifiy auf aJiqud alia re^ 
taufiy vel, materia quieetnque in aliqtto non obfiante; et abfque aliquo brevi 
eU ad quod damnum^ feu aliquo alio brevi^ pracepto^feu mandato noftri^ 
beeredum etfucceffirum noftrorumiPreemiffis^feu aliquo pramij/irum quo* 
quo modo profequend* impetrand* vel fend* et abfquf aliqud inquifition^ 
inde capiend* et in cancellariam noftram retomand* Et ulteriiis feiatis^ 
fuodnosi author itatepradi^Uf pro nobis ^ haredibus etfuccefforibus noftris^ 
eoncedimus ac Ucentiam damus^ quod bene licebit pr^fatis duodccim guber^ 
natoribus et fuccefforibusfuis^ poftquam di(la ri^oria et ecclefia de Cre^ 
diton pradi£Ia primo et proximi vacaverit^ et ad manus et poffiffionem 
,fuam devenfrity prof ent are tinum clericum babilem et tdoneum loci ordU 
uario et dioecefano fore vicarium diSta ecclefia de Crediton ; et ita de 
, ^ tempore in tempus quoties eadem ecclefia de vicario ibidem vacate con^^ 
tigerit. — And be tn^e a perpptuat body, and to have the charge of 
^ fouls in the pariQi of Crediton; and after the church of Exminjler be- 
came void, the governors to provides 9 houfe for. the vicar, and the 
governors to diftribute reafpnable fums among the poor pari(hioner$ 
• of Crediton to be appointed by the bifliop of the diocefe, and to 
afTign a rent of 20 1. for the maintenance of the vicar and his fuc- 
ceflbrs. — Sciatis uUeriuSy quodnos^ de uberiori gratia noftra^ ac ex cert a 
fcientid et mero motu noftris^ necnon autboritate nojira fupremd et ecck^ 
Jiajlicapradi^ai qudfungimur^ pro nobis^ bar edibus etfuccefforibus mf-* 
trisy per prdfentes concedin^us ac Ucentiam damus^ quod quamprimum 
[ di£ia ecclefia et reSforia de Exminfler vafare contigerit^ aut quampri^ 
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CASES. 441 

mum ffffiffinm gufdim. icclifm et nSIcria diBi duodidm gubirnatons 1 63 1 . 
mt fu€c^T§s Jui adeptifuirinty Uc. wmm clericum habilim et idoneum <■» ■ 

bet ittius crdiaario ad fondem ecckfiam Jic vacantem nominaiuni et 
fr^aniabunii ei ita di timport in ttmpus in perpeiutan fuoties eadun de 
xiemrio vacan c^ntigerit. ^ui quidem ckrieusjic nominatus et pngftn^ 
Utus^ ac per di£Ium Qrdinarium loci ilUus canonic} inflitutus et induffus^ 
wmdmaiiiur et erit perpetuus vicarius eju/dem eccUfia de Exminjler.^^^ 
He made the perpetual vicar a body corporate and to have perpetual 
facceflioii and the charge of fouls within the parifli of Exminjier-^ 
Thrt govemon to provide a boufe for him, and to diftribute among 
the poor paiilhionert there a reafonable fum, and to pay him 12 K 
by the year, and power given to the govemon to grant 12 L by 
the yeart and a houfe unto the vicar of Exminjier and hit fuc^ 
ceflbrs— a difichargii of the vicars of Crediton and Exminfier of the 
irll fruiu — 

That Edward the iuth died* queen Mary being his fiiler and heii^ 
that queen Mary died, queen Elizabeth being her fifler and heir : 
Aat 00 the laft day of September 1583, fFm. Levejion the \e€ioT of 
the church of Exmmfier died ; vdien the governors entered into 
the refiory : that on the 30th of OGober 1583 the governors pre- 
iented one Wm. RandaU to the vicarage of Exmin/ler unto the 
bifliop of Exeter^ who was admitted, infiituted, and indu£)ed : that 
Wm. Randall until x June 1625 had a manfion-houfe by the ap- 
pointment of the governors, and after the ifioijune be had a houfe 
by virtue of a gift made by the governors under their common 
teal, and had alfo a penfion of 12 1. by the year granted unto him 
sad hia fucoeflbrs : that on the loth of Feb. 4 Car. fVm, Randall 
died : and the jury find that there was not any other endowment 
until the ift of Jam 1625 : that queen Elizabeth died, king James 
being her coufin and heir : that Falentine late biihop of Exeter 
chofen to the biflioprick of Exeter — that on the 29th Dec. 19 Ja. 
there was a grant in commendam unto the bifliop of Exeter^ who 
was afterwards confecrated : that on 13 July^ 22 Ja. the king pre- 
Imted the bifliop of Exeter unto the redory of Exminfier^ who was 
inftitttted by the arcbbifliop of Canterbury^ and induced by fFm. 
Randall clerk by the commandment of the archbiOiop : that the 
value of the benefice is 33 1. : that king James died, king Charles 
being his fon and heir: that 5 Jan. 22 Car. i^alentine bifliop of 
Exeter died : that 7 Jan. 3 Car. king Charles prcfcnted one IVm. 
Morden to the church of Exminjier^ who was admitted, infliruted, 

lod induced ; that iQ Mar^h 4 Can fym, MQrdtn died feifed of 

the 
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1631. the rtdory pr9ut lix po/lulat : that 16 March^ 4, Car. fPm, Randalf 
■ • died: that Jofeph Hall was cleScd bifhop of Exeter; that the 

governors prefented one fFilliam Randall to the vicarage of Ex^ 
ntinfler under their common feal : that 24 Marchy 4 Car. the king 
prefented Thomas Alden unto the reflory of Exminjler^ who was ad- 
mitted, inftituted, and induced ; and the prefentation was by lapfe or 
any other title ; be the church void : that 10 May^ 5 Car. the defen- 
dant Henry Tot hi II fowed 21 acres of rye, 4 acres of barley, 22 acres 
of beans and peas, and did not fet forth the loth part from the nine 
parts, nor agree with the plaintiff, but on the laft day of September 
5 Ca^. took and carried them away againft the form of the depute ; 
and that the tenth part fo taken and carried away by the defendant 
was worth 8 I. the treble value whereof is 24 1. And if upon the 
whole mat^ter the court (hall think that the defendant doth owe 
24 1. then they find that he oweth 24 1. ; and if not, then not : and 
as to the 66 1, of the 90 1, they find that he doth not owe the 66 1. 
The cafe is (hortly this. 

King Edward 6. being fcifed of the adyowfon of the church of 
Exminjler in the county of Devon which is prelentative, doth by his 
letters patent 2 Apr, i E. 6. create the corporation of the twelve 
governors of the goods and hereditaments of the church of Creditony 
the fame corporation confifting all of laymen ; and, by the fame let* 
ters patent, the church at that time being full by the prefentation, 
admiflion, injlitution, and indudion of one Wm.LeveJlonydxiX\i grant 
the advowfon of the fame church unto the twelve governors and 
their fucccffors ; and reciting, .that Wm. Ltuefion is reflor of the 
fchurch, doth appropriate the reftory and church of Exminjler unto 
the t we! -.e governors and their fuccefTors, and doth grant the reflory 
and church unto them and their fuccefTors for their proper ufe; and 
when the church of Exminjler (hall become void by the death, refig- 
nation, or deprivation of IVm. Levejlon^ that the faid governors and 
their fuccefFors • may appropriate the faid reflory and church, and 
convert it to their proper ufe, and hold and enjoy it accordingly ; and 
this without any prefentation, admifTion, or induflion of any in- 
cumbent to the faid church, and without the impediment or hin- 
drance of the king, his heirs and fuccefTors, or any other, and without 
paying any firfl fruits or tenths : and when the church of Exminjler 
{haJI become void, doth give power to nominate and prefent a clerk 
unto the church, who (hall be a perpetual vicar of that church ; and 
doth give poWer to aflTign a houfe, and 12 1. by the year rent, unto 
the vicar and his fuccefTors for bis maintenance. On 30 SepK 
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^5 Elix. fPm. Leviflon^ the incumbent, dieth. On 30 OH. 25 ETiz* 1671. 
the twelve governors under their common feal prcfent one JVm* _- — 
RanJall to the vicarage ol Exminfler^ who is admitted, inftituted, 
and indu£led) and hath a houfe alfigned unto him, and the rent of 
12I. by the year paid unto him. On iS^w/jr, 17, J a. the king 
prefents Valentine Davye bifhop of Exeter^ who hath power to take 
a church in commendamy unto the church, who is admitted, infti- 
tuted, and induSed. On ii June 1625 the governors endow the 
vicar of Exminfter and his fuccclTors with a houfe and 12 1. rent, ac- 
cording unto the purport of the letters patent. On 5 June^ 2 Car. 
the bifliop of Exeter dieth. On 7 June^ 3 Car, the king prefcnteth 
}Vm. Morden to the church, who is admitted, inflituted, and induQed. 
On xoMarchy /^Car. IVm, Morden dieth. On 16 Mar. 4 Car* 
fVm. Randali ditth. On 24. Mar, 4 Car. Thomas Alden is admitted, 
inflituted, and indufied. 

And I, being of counfel with the plaintiff, conceive that the 
judgement ought to be given for the plaintiff. For I conceive 
that the appropriation made by the patent of 2 Apr. i E, 6. unto 
the twelve governors, was ill in its creation ; ift, in refpec^ that 
they are a lay corporation, that is to fay, a corporation of laymen : 
2dly, in regard that there was not an endowment of a vicar accord- 
ing unto the ftatute in that cafe. 

As concerning the firft point, which is, whether the appropri- 
ation made unto the lay corporation be good or not, I hold it it 
not good. I ft. In regard that after the appropriation made, there 
u a cure of fouls remaining ; and the body unto whom the appro-. 
priation is made is in law the perpetual incumbent of the fame, and 
the parfon of that church. And this lay corporation being of that 
quality that it cannot have cure of fouls, nor be parfon of the church, 
the appropriation made cannot be good. And that after the appro- 
priation it remaineth parfon, appears by divers books. 

19 J?. 3. quare impedit 19. Upon a quare imfedit brought by the 
abbot of M. againft the dean and chapter of E. and againft y, C 
aiid y* ^- 7- G. and T. IV. pleaded, that they held the church of 
Z). annexed unto their prebend, as parfon imparfonee; and fo it 
was full by 2^ years ; judgement of tlie writ. And it appeareth by 
this book, that the appropriation was made unto the prebend by 
WilUam. the Conqueror ; and there it is (hewn, that the king at 
that time might make an appropriation ; but Hcrle faith, that the 
law was taken othcrwifc now. 
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1 63 1. 4-5 ^* 3* Darren prefentmint 8. Upon an afCfe of darrnt 

I prefentemeat brought by John Newers againft the prior of /. he 

pleaded, that he held the church in proper ufe, and it was full of 
himfelf days and years before the writ purchafed : and the appro- 
priation appeareth to be ipade by licence of the king, patron, and 
ordinary. 

33 £. 3. Ayddi r^y 103. A writ of right being brought of the ad- 
vowfon of H. juxta Staff, againft the dean of Stafford^ he pleaded^ 
that he held it as a chapel annexed unto the ddanry in proprios u/us^ 
and that the king gcanted unto him the deanry ; and (b prayed aid of 
the king. And there it appeareth, that of that chapel he was in 
nature of a parfon. 

7,2 E. 2' ^'^ ^^* Upon a quare impidit brought by Jamis 
UAudiley againft the abbot of S. of a church, the abbot pleaded, 
that that which is called a church was a chapel annexed \t the 
church of C which he held in proper ufe ; and (heweth how it wal 
appropriated ; and he was driven to anfwer, iic. 

38 //• 6. 19. & 20. An abbot, that hath a church.appropriated un- 
to him, is a parfon that may hate a fpoliation, juris utruniy or other 
writ, as a parfon ; for he is both abbot and incumbent. F.ti. B, 37. 

F. N. B. 38. & 26 //. 6. Brirfi al tui/jue 6. Where the de- 
fendant doth claim the advowfon, as parfon iiQparfonee, howbeit 
that the title be found for the defendant, be ifiall not have a writ 
to the bifhop. And the fuare imptdit was brought a^nft the ma* 
iter of St. Lawrena Poultmy. ' 

f. N* B. 4.9 £• If an abbot or prior be parfon imparfonee of 

any church, and alien the land of his redory^ fais fucceflbrs (hall 

have z juris utrum to recover this land, and not other writ ; for that 

> be (hall have it as parfon. And by 7 EUz. Dy. 04.8. if part of the 

reflory be demanded againft him, it (hall be demanded againft him 

• as parfon. 

1 1 //. 4. 68. by Thimingy an abbot, that hath a parfonagc ap- 
propriated unto his houfe, (hall be named parfon, and fhall have aid, 
and a juris utrum as parfon. And by F. N. B. 50. F. he ought to 
be named parfon in the writ. 21 H. 7. 5. Comm, 500. Grendon's 
cafe. 

12 //. 4* 20. Where the prior of. Burton made title by prefcrip. 
tio^ in a plaint upon an aflife to a rent, the writ was abated, be- 
caufe he claimed it in right of his parfonage, an4 did liot name 
himfelf parfon. 

19^- 3* 
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19 f/. 3. yuris utntm 16. Provijum ift coram iomino ngi tt con* 16-11. 
Jilhfuoy tt epifcapiSj comitibuSy et baronibus fuis^ fuU omncs viri reUgtGji - 

^uicunquejint qui habent ecclejias parochialn in proprios uJuSy habeant 
4i caUr9 ajfifamj ad recognofcendum utrum feodum Jit libera eleemoftna^ 
e^dem modo it per verba confueta^fecundum quod clerici^ rcGores ecclejia^ 
rum habeni iilas^ et voccntur parfona in brevibus Jicut et cJerici exijien. 
ecclef, conventuaL et earumfeod^ de quibus hujufmodi affifa capiantur. 

21 //• 7. I. 23. & 4* A parfonage that was appropriated unto the 
priory of B. which was a cell of the abbey of Caen in Normandtj 
fiood charged with an annuity by prefcription ; and king Edward 
the 3d feized all the alien priories; and afterwards, by an afl of par- 
liament made in the time of //• 5. it was enafled, that all the lands 
fetzed in manner aforefaid) (hould remain in pofleflion of the king, 
his heirs and fucceflbrs ; and afterwards king Edward the 4th 
granted the parfonage unto the dean of St. Stepl^i and his fuccef- 
lbrs ; and agreed there» firfl, that the dean ought to be charged as 
parfon. And a difiisrence was there taken» where there was fpiri- 
tual adminiilration : for, if fpiritual adminiflraition, then a layman 
not capable of it ; but, if not a fpirit^ial adminiilration, then a lay- 
man capable. And yet it was there faid, that the king had feveral 
benefices in fFaks continually in bis bands, and that feveral lords . 
had paribnages in their proper ufe : but Frowike faith, that they had 
ibem by the aflent and agreement of the fupreme head. 

27 //• 8* 5. A parfonage, that flood charged with an annuity, 
was ai^ropriated unto the mailer of the college of Wyer after time 
. of mind ; and upon a writ of annuity brought, it was holden, that 
it ought .to be brought againft him as parfon, and he ought to be 
named parfo6 ; and the feiiin being alleged after the appropriation, 
the iqppropriation need not to be (hewn in the count. 

6 //. 8. Creike 169. {0) by Boteler^ in cafe of confolidation and 
appfopriiition» the parfonage remaineth, and hath its eflence : for, 
if the church of Z^/z/r hath an annuity, which b detained, and after 
the church it confolidated to the church of B. he ought to bring his 
writ of annuity by the name of parfon of Dale ratione eccUftafuec 
de Dak annexed to B, 

And fo it appearing by thefc books, that after the appropriation 
audiy the parfonage remalnctb, the incumbency and cure of fouls 
continueth ; when the corporation is of that nature, that it may not 



(•) The book here refcned to under the name of C»»?r, is K'Huj^i R -ports, which 
%eie edited by y*kn Q^kt, rcrjcenc it law. 

• be 






446 GASES; 

1631^ be p^rfon) nor ^ ificumbenf^ nor have cure oF foulsi the a]rpro{)ri'« 
*■ • ■■■' ation unto fuch a corporation may not be good. 

2dly. The reflory, which in its nature confifteth of gleb^ and 

I know not tithes, IS called beneficiUm ecclefiafticum^ which is defined definita et 

definition is fpirituali muneri conjun^fa jurium ecclejiafticorum port to ^ certis adibus 

am7 fure S^^^^^ ^^ ^^^ afftgnatay ut perpetub per clericos ad vitam utenda clerics 

that I read legitime ajjsgnetur ; whereof a layman is not capable. 

fcriptcor- ^^g' 33* F' N. £» 49. N. thc writ of juris utrumy which is, 

leajjf. cc parati Jacramento recognojcere utrum fit libera eleemoftna pertinem ad 

** ecclejiarrty an laicum feodum^* (heweth, that the glebe and tithes be- 

long unto churchmen and ecclefiaftical perfons, and not onto laymen. 

Seld. Hiji. 112. The council of Lateran holden in the year 1028 

hath this canon : ** Decimas quas in ujum pietatis concejfas ejfe cano- 

nica authoritas detnonjlrat^ a laicis pofftderi apojlolica authoritatt 

prohibemus. St'je enim ab epifcopis^ vel regibuSj vel quibujlibet perjonis 

*• eas acceperinty niji ecclefia reddiderinty fciant fe Jacrilegii crimen 

*' incurrere** And this canon is iterated in the general council of 

Lateran holden in the year 1 139. 

Id. 113, 114. And however it is clear that anciently the ufe of 
infeodations or conveyances of the perpetual right of tithes into lay 
hands was frequent ; and are ililed in the canon laws decima laicis 
infeudiim concefpty and feudalesy and infeudatay and were mere lay 
poffefPons and determinable before the fecular judged yet, fince tlie 
year 11 80 and the council of Laterany which is, ^^ Prohibemus ne 
•* laid decitnas cum animarum fuarum periculo detinentes in alios laicos 
♦* pcjffint aliquo modo transferre 5 Ji quis vera receperity et ecclejia non 
«* reddiderity chrijliandfepulturaprivetur ;** the infeodatron of tithes 
hath ceafed, and the canon hath been received for a binding )aw. 

Id. 107 — 8. An epiftle of Petery abbot of Ckgnfy to St. Bernard^ 
abbot of the Cijlcrtian order at Clairvauxy about the monks of Clugny 
their poffefling of a large number of parochial tithes. The Cijler^ 
tians had divers complaints made againft tliem, and one was upon 
this very point in thefc words : *• Ecclejiarum parochialium primi^ 
** tiarum et decimarum poffejfiones qua ratio vobis contulit ? cum hac om^ 
•* nia non ad monachosy fed ad clericosy canonicd JanHione pertineant : 
** illfs quippe quorum officii ejl baptizarcy et pradicarCy et reliquay qua 
" ad animarum pertinent Jalutemy gererey hac conceffa funty ut non fit 
' ♦* neceffe eis implicari fecularibus negotiis ; fedy quia in ecclefid labo^ 
*' ranty in ecclefid vivant.** And the abbot gave his rcafon for their 
enjoying of tithes thus : ** ^ia monachi ex maxima parte Jidelium 
•' Jaluti invigiianty licit facramenta minime miniflrant^ ajlimamus ipr 

^^ Jorum 
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** fvrum primitiaSf diclmas^ ei oblatioms^ it quaque beneficta eos digne ig^^j^ 
•* poffe fufcipere^ quoniam et reUqua populo Chriftiano a prejbyteris fa» _«-«—. 
^' ciunt exhileriy And another of greater note than this abbot, 
17Z. Peter Damitny pretends fpecial charity towards the poor for 
fufficient reafon why monafteries and hermitages had tithes given, 
to them : •* Ut cQpiofiora!* faith hCf " allmnta proficiant^ dantur in 
" m§naflerih et eremis decimtt quorumcunque proventuumy nan moJd 
*• pecorum^ Jed et omicum pariter et ovorum.*' 

Id* 128* Alexander the third dire£)ed the bi(bop of y//7;zV;7i to 
decree^ that a gift of tithe by an abbot into lay hands was void, 
quoniam fanSfuarium de jure hareditario poffideri non debet. 

Id. 123* Tithes are called Res do mini cay and Dominica Jui^ 
ftantia^ and Dei cenfus \ and by the ancients are ililed Patrimonia 
pauperum^ Tiibuta egentium animarum^ Stipendia pauperum^ hofpitum^ 
peregrinorum ; and the clergy were not to ufe them quajifuisy but 
quaji commendatisf as the words are of the council of Nantes. And '"^>* 
Pope Alexander the third, in an epillle to the hi (hop of Rheims^ faith, 
Non ab hominibuSy fed ab ipfo Deo funt inflituta ; and in another to 
the bifhop of Amiens^ he callcth them San^uarium. 

Lindwood in his title De locato et condu^Oy cap. Licety l^c. ver. Por-^ 
tionesy faith, *' Ante illud concilium** (which was the council of Late-^ 
ran holden under Alexander the 3d.) •* bene pot uerunt laid decimas in 
** feudum retinere^ et eas alter i ecclejia vel monnflerio dare ; non tamen 
" pojl tempus di^i con/ilii.** And with this agree 10 H. 7. 18. 7 E. 
6. Dy. 84. 2 Rep. 44. 

The preamble of the (latute of 32//. 8. r. 7. doth recite, that 
divers of the king's fubjc£ls being lay pcrfons, having parfonages, 
vicarages, and tithes, cannot by the order and courfe of the eccle- 
fiallical laws of this realm fue in any ecclefiaftical court for the 
wrongful withholding and detaining of the faid tithes or other 
duties ; nor cannot by the order of the common laws of this realm 
have any due remedy again fl: any perfon or perfons, their heirs or 
aOigns, that wrongfully with-hold or detain the fame. And by this 
ilatute there is a remedy provided for laymen. 

2 Rep. 44. in the bifhop ot P^inchejler^ cafe it is refolvcd, that 
none by the common law hath capacity to take tithes but only fpiri- 
tual perfons, or perfona mixta : and regularly, no mere layman was at 
common law capable of tliem, but in fpecial cafes ; for no layman, 
but in fpecial cafes, may fue for them at the common law in court 
chrifiian, or for fubtradion of them. But, it was there refolved, 
that lie was capable of a difcharge of tithes at the couimon law in 
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bif mm laodSf as well as a Qriritual man ; for the parloni (vatfollif 
and o^di^^y might at the common law difcharge a parifliioaer of 
tithes in his land ; or he may be .difcharged by compofitton ; but 
snay l|Ot preficribe in non decimmuh^ as a fpiritnal perfon may do. 

2 £.4.« 15* A temporal man may not have an adion in court 
chriftian for tithes : and one that taketh a leafe of tithes may have 
Us remedy at the common law for his tithes taken away* tnd the 
court (ball not be oufled of jurifdiElion ; for the leflee hath them as 
a lay chattel and in his own nght. 

^5 //. 8. Br, JurifdiSlim 954 If the lord of a manor claimeth the 
tithes of fuch lands in D. to find a chaplain in Z). and the parifhi^ 
(mcrs claim them alfo for the fame purpofe ; dicitur pro legi^ the lay 
court (hall have juriOidion between them, and not the fpiritual 
court* 2 Rep. 46* Pigot ondHerotCs cafe^ a layman owner of tithes 
in this manner. 

7 E. 6. Dy. 83, 84, 85. It appeareth, that Gnce the fiatute of 
32//. 8. c. 7* a layman may have tithes, and may bring an aflife 
or other real a£lion for them, as he may do of any other temporal 
inheritance. 

Lindwood in his title De locate it conduSfo^ and chapter on the 
conftitution of John PeckhatHy archbifiiop of Canterbury^ Ec* 
clejue ne conferantur^ lie. and ver. Ntfi perfonis ecclefiajlicisf 
laith, ** ^hd perfona eccleJUJiica dicttur^ non fohtm perfona ordinata 
*^ ad quacunque alia mintfterio ecckfiaftico dipnetata* Unde Converp^ 
•* PanitenteSf Templarn^ et Hofpitalarii^ mini/lerio ecclefiajlico deputati^ 
^ dlcuntur Perfona Ecclefiafticet. Item quacunque perfona regu fares 
«* dUuntur Perfona Ecclefiaftica. Cum itaque hu/ufmodi perfonarum 
*< ecckjiafticarum plures fint in Jlatu laicali^ et non clerica!t\ quafes 
M funt Templarii et Ho/pstalarii^ et multi qui dieuntur Converjiy appa- 
^^ ret^ quod taUbus laicis ecelejia pojfunt tradi adfirmam. Et ubifim-' 
^ plicttlr Jiatuitur^ ne laicus ecclejias teneat ad firmam^ non diftingU" 
*^ endo^ utrum Jit laicus projeffione et habitu^ necne. Sed iBudpufo 
*< intelligendum de his^ qui funt mer? laid tarn baUtu 'quam profeffione. 
<< Nam Conver/i^ et aliipraditti divino officio mandpati^ licet nonjint 
" ordinatif tamenratione prof effionis et habitus diffisrunt ab aliis laicis. 
** — Et regulariter^ verum eft^ quod laid non poffimt^ nee debent fenere 
" ecckfias adflrmam. — Qerico feculari dtfidente^ ob magnam neceffua* 
** tem poterit epifcopus difpenfare^ ut ecclf/ia committatur laico per viam 
** firma ad tempus.** 

Lindwood in the fame title, cap. «* Licet bona^* He. ver. ** In 
** /tff J ufus^** •< Dedma^ et alia in ecclefiis Qbvementia non funt laicit 

«« concedendet^ 
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^ contiJenAtp viz. utphlathnes vil decimas habeani per viam ittuU^^H \bx\m 
•* jure J'uo.^ Secus tamen eft^ ft in laicum transferatur mera facultas ■ ■ 

• y^/9 fciL ptrceptioms fru^uum per viamfirma. Nam merumfa£ii 
txercitium fine iitulo iene cadit in laicum : pot eft enim laicus ejfe pr9^ 
curator in caufis fpiritualibtts,** And ia the f^me chapter^ " '^JP^" 
runt non Ugari^* " Benejicium tenetur ut proprietas^ non autem ul 
" leneficium^ quanda non obtinetur per infiitutiQnem canonicam^ nee 
" an^eratur vacatio per martem preelati ; fed commoditas fruduum 
" percipiendorum aiiguibus conceditur per fup^riorem alioy utputa^ vi» 
" carta curam animarum inibi gcfturo. Et beneficia temnt non ut be^ 
" neficia<i fed ut proprietatem^ quorum cura exercetur per vicarium 
" /''/^^w^'W confitutum in efdem.** And in the fame chapter, 
" P^rti^nes^^ " Ha pcrtiones potuerunf pervenijp ad locum religlfunt 
" ie concefji-jTie etiam laici^ cum folius Dixcefani confenfu de deciinis vel 
" frovintibus quas laicus talis ab ecclefia alia habuit in feudum ab an* 
" /; JW5. Et hoc verum^ fi talcs portiones decimarum eis donata fue* 
" runt ante Concilium Eaterancnfc^ quod celebratuvi fuerit anno Do^ 
" mini ilio. tempore Alexandrl tcrtii. Kum ante illud Concilium 
" bene potucrunt laid decifnas in feudum retimre^ et eas alteri ecclefia 
" vel monafierio dafe ; non tamen pfi tempus dicli Concilii," 

In the fame chapter^ " Jfppropriatis.numj^ " Approprintio locum 
" habet in omni cafu quo ecclefia tenetur ut proprUtas^ five agatur de 
" ipfius totalitate^ five de ejus parte, Et appropriatio in largo modo 
^ Jumpta fonat in cafum ilium quo beneficium detur in ufus proprios. 
" Sed hie adverte^ quod quandoque jura loquuntur de cafu vel jure do-* 
" nationis ecclefia fi^ a loco religiofo^ vel alteri ; quandoque de cafu vel 
" jure unionis five annexionis fa6la tali loco. Et in appropriationum 
" Uteris f§let fuperior uti his. terminis^ " Unimus^ anne^imus et incor* 
" foramuSy et earn in proprios vfus pcrpetub obtinendam concedimus ;'* 
** qua omnia et fingula quandam diverfitatem important^ alias ejfet 
" nugatio et inculcatio terminorum^ quod reprobatur injure, Et muU 
•* tiflex eft unio, fit enim unio ecclefiarum^quando una fuhjicitur aU 
" lerii el per talem unionem non prajudicatur dicecefano cui fuberat^ 
•* nififiat de ejus confenfu ; etiamfi confirmetur per Papam^ nifi id in 
" cwfirmatione exprimatur. Fit etiam unio ecclefiarum fie quod unus 
*^ fit pralatus ambarum ; et tunc utraque remanet infiatu fuo ut priuSf 
** txceptd fola pralaturd. Fit etiam unio duarum ecclefiarum ad in-- 
•• vicem^ et tunc confuetudines et privilegia^ qua in altera earum haben* 
** tur meliora et humaniora^ tenendafunt. Fit quoque unio ecclefia^ 
** niw, cum corruentnalis in cathedralem eligitur^ et idem eft pralatus 
* utriufqui* Ei hone facitfolus Papa, — Ecclefia parocf/talis ad reli^ 
VOL. J I, G G ** giofun 
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1631 . *^ gio/um lotum propria mnfit unlo^ fedpotius donatio. Nam uftio /r^-*' 
■ ■ " prt} locum habet in rebus quafunt ejufdem natura^ utputa^ in duobuS 

" prioratibusy vel in duabus adminiflraiionibus vel obedientiis^ in fui^ 

husreligioji JuhjeSiionem habent, Sedverumefly quod eccUfta paro^ 

chialis Jaculuriiy et cuifokt deferviri per clericos facularesj non ejl 
** ejufdem natura cujus ejl ecclejia regularis ; unde inter res proprie 
** non cadit unio^ licit fruSi us talis ecclefia pofflnt incorporari aliisfruc^ 
« tibus ecclejia regularise Jic ut religioji ipjos fruilus percipiant in ufus 
** propriosy refervata congrua fujtentatione pro minijlris in tali ecclefia 
<* dejerviturisy 

Lindw. tit. De Judiciisy cap. •* Item omnes** vcr. ** Perfonas 
** eccleftnjiicasy* ** Perfona acclefutjiiia funt Clericiy in quocunqui or* 
** dine conjiituti : prater quos etiam comprehenduntur fub his.perfonis 
** etclefiaflicis Templariiy Hofpitalariiy Converji^ et quilibet Religio/i.** 

And fo it appeareth by al] thefe books of the canon law, that. 
Until the council of Laterany laymen were capable of tithes in point 
of pernancy ; and infeodations might be made unto them, and, by 
confcquence, appropriations : but, after the council of Lateran^ 
thofe that were mere laymen were not capable of tithes in point of 
pernancy, although Monks, Templars, Hofpitallers, and fuch other 
ecclefiaftical perfons were, as not being accounted Laid within the 
prohibition of that council. And this council being received in 
England^ as it appeareth by Lindwoody 2 Rep. 44. 32 i/. 8. r, 7. 
« E. 4. 15. and Br. JuriJdiStion 95. it was part of the law of 
England. 

Dav. 70 b. Thofe canons which were received, accepted and 
ufed in any chriftian realm or commonwealth, by fuch acceptation 
and ufage have obtained the force of laws in fuch particular realm 
or ftate, and are become part of the ecclefiaftical laws of that na- 
tion. And therefore thofe that were embraced, allowed, and ufed . 
in England^ were made by fuch allowance and ufage part of the 
ecclefiaftical laws of England \ and the interpretation, difpenfation, 
and execution of thofe canons, fo become part of the laws of Eng^ 
landy belong only to the king of England^ and his magiftrates, with- 
in his rlominions. 

7 //. 8. Croke 181. 182. 184. It appeareth that the decrees and 
canons made by the pope, which were not received here in England, 
do not anyways bind : but it is admitted, that if they were received 
here in England^ they would bind, as part of the law of England. 

26 £. 3. 55. 29 E. 3. 44. The confliiution of pluf^Uiies is re- 
ceived as part of the \jkvi oi England, and tbereupod^ the accept-* 
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aaceof^ Second benefice the firft is void* 24 i?. ^. ^0. /^Rep. 1631. 
75. 79. ' 

29 £. 3. 44. The flieriff upon a writ of accompt returneth, Ck"> 

ricus eft bertejiciaius^ non habens laicum feodum^ and no capias might 
be granted againft hiai| becaufe it appeared that he had a benefice. 
Bra£ion^ C. 2. •* Legts AngUcana et cortfuetudlnes approbate con* 
" ffnfu utentium^ it Jcuramento regum conprmata mutari non poterunt^ 
" nee deft rut fine communi conjenju et confilio eorum omnium quorum 
" confilio tt conjenju Jueruni promulgata: : in melius tamen cortverti 
" P'Jfunty etiam Jtne esrum conjenju^ quia non deftruitur quod in me* 
" lius cojnmutatur.** 

II H. 4. 76. ir the king doth grant unto a man, that he (hall 
hold his land after fuch time as he is entered into religion and pro* 
fcQed, fuch grant is void : for fuch a grant is againft the common 
la\¥ of the land, and the heir upon the profeflion and entiy into re* 
ligion is to enter and inherit by the common law. 

4 Rep. 35. Bozoun*s caje. Where the queen may not by the 
common law make the grant, there, a non obftante of the common 
^aw will not, againft the reafoh of the common law, make the 
grant good: and therefore, if the king will grant a prote£lion in a 
auare impedity or aflife, with a non obftante of any law to the con- 
trary, this grant is void \ for, by the common law, protedion doth 
not He in either of thofe cafes for the lofs that may happen to the 
plaintifFby fuch delay ; and therefore the non obftante may not help. 
Comm. 398, 399. the Earl oj Lei cefter^ s caje^ and2() E. 3. 25. do 
agree, that if one be attainted by parliament, the king of his own 
head may not reverfe this award made there. 

I Alar. Dy. 94. The king may«not annex or unite a manor to the 
duchy of Cornwall by his letters patent without authority of parlia* 
ment, and make ihis parcel of his duchy, and to go after the form 
and courfe of the duchy. % Rep. 16. 17. The Princess cafe. 

7 Rep. 7. Cdhfin^s caje^ 36 H. 6. The king by his letters patent 

may not make any inheritable, who is not inheritable by the common 

law of the land : and, therefore, he may not grant» that an ante* 

natuSi or other alien, (ball take by defcent from his father, being an 

, alien. 

5^. ^^. Knight^ 5 caje. The king may not alter the law or 

cuftom of England by patent. 37 //. 8. Br. Patents 100. 

49 £• 3. 4.. The king may not make land devifable by his charter. 

Pajch. 6 Ja. in the chancery, in the cafe of Aulnage^ the cafe of 

one Peckworth and Dawjon was cited to be adjudged, that a grant 
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1631. made by the king unto an alien or a villein, nolwitliflandirrg that 
■ he be an alien or a villein, will not be good. 

9 Rep, 123. Anthony Loive^ 5 cafe. The king by his charter may 
not alter the law ; nam id rex poteji^ quod de jure potiji, 
^ And it being To, that canons received here in England by the 

common afTent of the king and his peoplf, and not being contrary 
to jthe law of God, prerogative of the king, or ft,itu»es of the realm, 
are become the laws of this realm ; and it not being in the power of 
the king to alter and change the laws of this realm ; this charter of 
appropriation, which maketh laymen capable of tithes, contrary to 
the law received, and maketh them parfons imparfohee of a fpiritual 
benefice, cannot be good. 

And whereas it may be objefled, that it was pnly the council of 
Lateran that made laymen incapable of tithes and of an appropria- 
tion granted unto them ; and fo, upon the matter, it was only mulu:n 
prohibitum^ with which the king may dirj;enfc, as it appcaretii bv 
2 Rep, 3. 12. 1 //. 7. 3. II //. 7. 12. 37 H, 6. 4. and many 
other authorities ; 1 anfwer, that the appropriating of the rc^^orv, 
•which is libera ekcnrjina ecckf.a^ unto a lay corporation, tlic giving 
of laymen power to hold tithes in pr^prios ufus^ when they arc red- 
ditus ecclejiay the making of laymen incumbents of a fpiritual bene- 
fice, \% malum in fe^ as it appearcth by Comm, 497. Grendon^s cafe^ 
■where it faid by Dyer^ that an appropriation made unto nuns was 
grande mfas^ for they could not adminiHer the facraments, nor fay 
divine fervice to the parifliioners ; and this, which was under pre- 
tence of hofpitality, was the ruin of hofpitality. And it being fn.:!::m 
in fey the king by his letters patent may not difpenfe with it by any 
7ion objlante that he can make. 

19 i/. 6. 63; The king granteth unto one, that he fhall not after- 
wards be punifhed in felony or trefpafs ; fuch grant is void ; for it 
is againfl common right and juftice, and m^y not ftand with tije 
law. 

II //. 7. 12. The king may not dirpcnfc with one to kill ano- 
ther, inafmuch as it is malum in fc^ and prohibited by the law of 
nature. So, to make a nuifance in the highwav. 

Dav, 75. The king may not grant, that if a man do a trefpafs 
unto me, 1 fhall not have an afllon againft him. 

And whereas it may be objcfled, that there are many precedents 
of appropriations unto lay corporations, colleges, hofpitals, bV. and 
a great inconvenience may cnfue, if fuch appropriations (hall be 
adjudged to be void ; I anfwer, ifL fumma ratlo^ qua pro religione 

fdcit ; 
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//.v;/ ; an'l the multitude of precedents, as it appcareth by il/tf^- 163 !• 

daltfi C/llrgc cfife^ 1 1 Rep. yj. arc not to hear any way ; for as it is ■ 

U\\ there of the pofTcffions of the college, fo it may of this reflory ; 

thjt this rectory which wa^ given for the maintenance of religion, 

aod fetding of the fouls of the parifliioncrs, (hoiild be convened to 

a private ufc ; fwque (as r!ic ftafute of CarlJjIe^ Z^ ^' '• ^P'-^ks) quod 

tlim in tf/:is pios ad divini cult us augmenium et ariera opera pietatis 

chant at I JVC juit erogaium^ nunc In fenfum reprohum ejl couverfum. 

And 4 Rep. 33. Mlttofi^s ca[e^ and gj^,*S lades' cafe^ will tell youfur« 

tlicr of the fiuit of preccdcn s. 

2diy. All fuch appropriations as are compofcd of ecclefiaflical 
perfons, although no part oF tlic priefthood, are out of the council 
ot Latemn^ and fo no ways prohibited by the law, and therefore 
fiicii a[)proprialions are good enough. 

i 1 llt'p, lb, Magdalen CAlege cafe. The college Is faid to be tem» 
p oral, where it is for the advancement of liberal arts and fcicnces, 
or to educate young men in good literature ; ecclefiaflical, where it 
confifleih of mere ecclcfinllical perfons : and mixt, where it doth 
not only confift of ecclcfiaftical perfons, but alfo of others. And 
8&9 AV/z. Dy. 255. it is adjudged, thdii Tn'ni/y college in Cam^ 
hriilge (hall be faid to be a fpiritual corporation within the flatute of 
1 & 2 P.Sc M. c, 8. for the flatute being made for the maintc- 
nance of religion, advancement of learning, and exhibition of poor 
fcholars, it fhall be favourably expounded, 

3(ily. 1 anfwer, dijlinguenda Junt tcmpora : for before the decree 
of the council q\ Later an ^ which was made 25 H. 2. and prohi* 
bitcd the giving of tithes unto laymen, appropriations might be 
made unto lay corporations ; and the precedents of appropriations 
unto lay corporations may be of appropriations made before that 
time \ and thofe are not to be rcfembled unto our cafe, where the 
appropriation was made i £. 6. 

C^mm, 496. 497. It is refolved, that none is capable of an ap- 
propriation but a body corporate or politick fpiritual, that hath fuc- 
ccIFion : for the eflfeft of an appropriation, at the fir 11 in dilution of 
it, was, to make any body incumbent perpetual, and as incumbent 
perpetual to have the reclory \ and the houfes, and glebe, and tithes, 
as parcel of it: and in this that he is made parfon, he hath cure xA 
fouls of the parifiiioners, in which cafe he ougljt co be a perfon fpi- 
ritual. And as a perfon ought co prcfent unto a church a perfon 
fpiritual, and not a perfon temporal : fo, and by the fame reafon, an 
appropriation ought to be unto a perfon fpiritual, and not temporal ; 
for tlic one haih cure of fouls as well as the other ; and tl cv d.-) 
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1631. not differ but in this, that the one is parfon for his life, and the otlier 
~- and his fucceflbrs are parfons for ever. 

5 Rep. 10. Caudrfs caje^ 7 ^« 3- ^are impedit 19. No man caa 
make any appropriation of any chorch having cure of fouls, being 
a thing ecclefiafticali and to be made to fome perfon ecclefiafiical, 
but he that hath ecclefiaflical jurifdidlion. 

1 1 Rep. 70. 72. Magdalen Collegi cafe. The king who is perfona 
mtxta^ medicus regni^ paler pat ri^g^ etfponfus regni^ who by the ring 
is cfpoufed unto the realm at his coronation, (hall not be enabled 
to make an appropriation unto a lay corporation, which would be a 
means of dilapidations, decay of fplritual living and of hofpitality, 
and, by confequence, a decay of religion and juftice ; and therefore 
it b true, quodfumma ratio ejl^ qua pro religione faeit : and as the 
flatute of ffyfm. 2. cap, ult. faith, Summa charitas ejl faccre juJlU 
iiam JirtguUs^ et 9mni tempore quando necefft fuerit. And the king 
being the fountain of juftice and common right, and God's lieute- 
tenant, may not do wrong unto the church in taking that from the 
church which was dedicated to the fame. Et J'olum rex hoc non po- 
teft facen^ quod non fotejf injujie agere, 

Inji, 341. Bra&. Lib, 4. f. 2516. Caufa ecckjia puhlicis cat/fis 
aquiparantur : et ecclefia fungi tur vice minaris ; melioreni poteji facoe 
conditionem Juam^ dcteriorem nequaquam. 

And it is to be obfervcd, that if an appropriation may be made 
unto a lay corporation, the jurifdi£lion of the ordinary who hath 
power of vifitation and of certifying profefTion, is taken away ; the 
which is againft reafon, uniefs it be with his own confent. 8/f^.* 
//. 29, 10 Eiiz. Dy. 270. 44 Jjf pi, 7. 9 /i/. 7. %^ 

And the law hath a fpecial care, that he who is married unto 
the church, be not proved a mifcreant, a fchifmatick, an irreligious 
perfon, a perfon illiterate, a layman, a baflard, or a villein, as it 
appeareth by 5 Rep. 57. Specot*s caje^ 38 E. 3. 2. 5 H* 7. 20. 
15//. 7. 8. i4.H.j.2s> 12 & 13 £//2. Z)/. 293. II H.J. 12. 
11//. 4. 8. and many other books ; by whichitappeareih,thathem^y 
be refufed by the ordinary ; or, if not refufed, he may be deprived 
for thefc caufes alter fuch time as he hath gotten into t«ie church. 

And by the fame reafon that the law is careful who (hall be in- 

' cumbcnt, where he is to be only incumbent for his life; it wjll 

alfo be careful where a corporation is to be an incumbent perpetus^l. 

And whereas it may be objedled, that this appropriation in the 
cafe at the bar, was for good arid fpiritual ufcs ; it appearing by the 
king's charter that it was ad divini cultns augmentationcniy ad bono» 
rum, caiallorum ft hereditament or t^ni ecclefia Hrochialis df Credit^m 
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ntUoremJiiftentaiionemyit ad puererum irudit!onem\ and that hofpi- 1631. 
tality, which was the iirft caufe of the inftitution of impropriations, ■> 
mxf as well be maintained here, as in the cafe of other appropri- 
ations, and that there may be a vicar to Tcrve the cure, and to ad- 
mimfier the facrament as well as in other appropi iations ; I anfwer, 
that the good ufes and good end may not make an appropriation 
good, where the band, that is to take it, cannot take it, and the 
body, unto whom it is made, is by the law difabled to receive it : 
for, if an appropriation be made unto a monk, that is a dead per* 
Ion in law, or to a laynun ; for all thofe ufes, it cannot be good, 
by reafon of the difability which the law putteth upon a monk or 
layman to receive it. 

1 1 ^. 2. pat. a. No. 38. Rot. patentum. The writ direAed unto 
the (herifis of London recitetb, ** Cum eccUJta SanSii DunJIani fVeft 
" farochialis infuhurhio London^ et ipjius ecckfia fru6lus et proventus 
^ ferdnnirtum Henricum quondam regem Anglia adtunc pdtronum inter 
" caterapie afjignati fuijjent ad Juftentationem illorum qui a Judaica 
** fravitati ad fidem CathoUcam in regno Anglia tunc converji fuerunt^ 
•* it alierum qui fe eonverterent ; quibus quidem converjis et conver-^ 
** tendis idem progenitor infra parocbiam ecclejia pnediSfa certum lo- 
** cum ad inhabitandum ordinavit^ et capellam in honorem beatdc 
•* Maria Virginis confirui fecit : necnon pro fuflentatione capellanorum 
** et clericorum in diSid capella deferviturorum^ voluit certum cuftodem 
** per ipfum et haredh fuos dibits converjis njftgnari ; ad ea qua eis et 
** capellaniset clericis pradi^is pro fuflentatione fua afjignata fuerunt^ 
** ^ afpgnarentur^ Jibi liberanda : ac venerabilis pater R, quondam 
•• epifcopus Liondony ci vita tern et dicecejim London vifttando^ itruenit 
" fuhd cur a di£fee ecclejia parochialis penes cuflodem diet or um convcrfo^ 
•* rum aut aliumjuxta canonicas fan^iones^ prout debuity non reman/it^ 
^ et volensjiatui ecclefia illius etfaluti animarum juxta officii fui debit um 
*' fravidere^ et devotionem ftnceram di^i progenitoris noflri et domini 
•• Edwardi quondam regis Anglia progenitoris noflri ^ de affenfu ipfius 
" Edwardi^ ordinaffet*^ qubd extunc diStus dominus Edwardus et hare^ 
•' iesfui idoneam perfonam ad diStam ecclefiqm tidem epifc$po et fuc^ 
** cejforibus fuis prafentarent canonic^ reElorem inflituend* in eadem^ 
" jm/ omnes fruElui et obventiones diBa ecclejia integr} perciperet^ et 
*' omnia onera ordinaria et extraordinaria diclam ecclejiatn qualiter^ 



* Thif ordinancci which was made by Richard Newport bifliop of Lomion in 131 7, 
^) tobe met with in ihfrBafuUJtt RcgiUer, p. 37. in the Regiftry of the D ucel'c uf 
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J 6-^1^ ** cunque cemtingentia fubinty et prater hoc converfps pradlSlis dum 
, ■ ** vixerint in fubventionem Jujlentationis eorum Jeu capellanorum et 

** clericorum in pradiSla capelld beata Maria deferviturorum quaiuon 
** libras ad didum cujladem^ qui pro tempore fuer it y ant ejus locum tenen-- 
•* tetn minijiraud* fwguUs annis foheret*^ And this which was for 
the payment of the arrearages of 4. 1. by the year by J^hn Brampton 
parfon of the faid church> unto yohn d^ Burton waiden of the faid 
houfe. And obfervc- out of this c^fe, that there was a prefenta- 
tion made by the king unto the church, and a difappropriation 
made, which could not have been, if the appropriation had been 
good. For, as it appeareth by F. N. B. 35. -F. Comm. 500. Gren* 
donU cafe^ 38 H. 6. 19. & 20. 39 //. 6. 20. a prefentation made 
" by an cftranger unto an advowfon which is appropriate unto aa 
* abbey, be the prefentation made in time of vacation, or in the time 
of the abbot, will be void, howbeit that he be iniiituted and in- 
duced, xnfomuch that the church may not be void, but is always 
full, and a prefentation, when the church is full, is void ; but. If 
the abbot himfelf had prefcnted his clerk unto the bilhop, this pre- 
fentation had difappropriaied the advowfon for ever, and had made 
it prefentable afterwards, according unto F. N, B» 35. F. Ccmm. 5c !• 
m//. 6. 28. and 11//. 6. 19. 

The reafons then why this appropriation unto a lay coiporation 
will not bfi good, are, 

id. In regard that he unto whom the appropriation is to be 
made, is to be a perpetual incumbent of the church appropriated, 
and parfon imparfonee of that church ; and therefore, the corpora- 
tion unto whom the appropriation is made, mud be of fuch quality 
as is proper to be incumbent of a church, of which nature eccleG^- 
^(lical corporations are, and not a lay corporation. 

19 //. 3. y^ris utrum 16. 19 £. 3. ^are impedit 19. 22 E, 3. 
a. & 12. 33 ^' 3» Ayd de roy 103. 45 £.3. Darren prejentement 8. 
11//. 4. 68. 12 H. 4' 21. F.N.B. 38 i, ibH.b. Brief alEveJ^ 
^ue 6. 38//. 6. I9.&20. 21/^.7. 1,2, 3, & 4. 6H.S. Croie 
169 27 H. 8. 5. By all thefe books it appeareth, that the cor- 
poration unto whom the appropria.tion is made mull name himfelf 
parfon in an aclion brought, and he muil likewife be named 
parfon. 

5 Rep. 57. Specot^s cafcy 58. 38 E. 3. 2. 5 //. 7. 20. 15 A/. 7. 
7. & 8. 14 //. 7. 25. 12 & 13 Eliz, Dy. 293. II //. 7. 12. and 
1 1 //. 4. 8. defcribe the qualities of an incumbent. 

2(Uy. In regard that the thing, whereof the appropriation is 
made, is a reflory, that confifleib of glebe and tithes ac beneficium 

ecrkf.ajiicufny 
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icclejiaflicumy it Is Ubtra elumofma eccle/ut^ non laicum feodum; fan^u- i6i i. 
grium Domini J that is, confecrated unto the church; and therefore it ■ ■ , ■ 
may not be conferred or appropriated but unto thofe that are 
church-men or eccltfiaftical perfons. F. N. B. 49 A^. RegiJIer 33. 
Sild. 128. 123. Undw. 115. 116. II Rep. 75. Magdalen College 
tafe. 29 E. 3. 44. r infl. 341* 

3dly. In regard that this corporation) unto which the appropri* 
ation is made, is a corpoiation confiding of mere lay perfons, and 
DO manner of ecclefiaOical perfons amongfl them, and fo in law 
is a lay corporation, and hot either a mixt corporation (where magis 
Jignum may frahert ad Je minus dsgnum)^ nor an ecclefiaftical cor- 
poration ; and fuch lay coiporation by the canons of the chusch 
made lun^ fince .by Alexander the third in 25 H, 2. and received 
here in England^ and fo made part of the law of England^ are dif- 
abled to take tithes to their proper ufe, and, by confcquence, to 
have an appropriation made unto them. And they being difabled 
by the law, the king by his letters patent may not enable them; for 
this were to change the fettled law of the kingdom of England^ the 
which the king by his charter may not do. 

Seld.' 112. 114. 177. 128. Lindw. 113. 117. 32//. 8. c. 7. 
2 £.4. 15. 2 Rep. 44. Bijhop of Winchefler* 5 cafe. 25 H. 8. Br. 
Jurifdiifion 95. It appeareth from thefe books, that laymen are 

incapable of tithes by the ecclefiaftical laws received here in 

England. 
Dav, 70. 25//. 8. r. 21. 7 H. 8. Croie 181. 182. 184. 26 

£.3.55. 24-fi. 3. 30. 29^. 3. 44. 4^?//. 75. 79. It appeareth 

from thefe, that if the canons of the church be received here in 

England^ they are become part of the law of England. 
Bra£f. f, 2. II H. 4. 76. ^Rep. 35. Bozomi's cafe, i Mar. Dy. 

9+. 7 Rep. 16. 17. 5 Rep. 55. Knight*: cafe. 9 Rep. 123. Anthony 

Iaw^s cafe. 49 E. 3. 4. 19 H. 6. 73. It appeareth by thefe, that 

the king by charter cannot alter the law of the kingdom. 
II //. 4. 76. Comm^ 399- Leicejler and Heydon's cafe. 29 E. 3. 

39. iRep.']. Cahin*s cafe. It appeareth that the king cannot 

enable one by his charter to take, who ilandeth difabled by the 

law. 
19 H. 6. 63. II /f. 7. 12. Dav. 75. (hew, that the king may 

W by his charter difpenfe with malum infe. 
4thly. In regard that there are divers rcfolutions in the very cafe 

inqticftion. Comm. 497. Grendori's cafe. 11 R. 2. pat. 2. No. 38. 

5^^. 10. Cawdry'i cafe. 7 E. 3. ^an impedit 19. 11 Rep. 70. 

idagdalen College cafe. 

5!hlv. 
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1631. 5^^'y* '^^^ objeflions that have been made of the other fide arc 

■■ I not of any validity, and may eafily receive an anfwer. 

As to the iecond point, which is, whether the appropriation be 
deftroyed for want of an endowment of a vicar, it will reft upon 
many points. The firfl of which will be, whether it be of necef- 
fity that a vicar be endowed, otherwife the appropriation to be void. 
The fecond will be, whether here be a fufficient endowment of a 
vicar, and an endowment in due time, whereby to continue the ap- 
propriation, admitting (hat an endowment were necefTary. 

Lindw, •• De hcato et conduBc^* cap. " Licet bonay* ver, ** Jif* 
•* Jerunt non ligari,** " Non video quod per concejftonem vel affrth' 
•* priattonem ec clefts fuElam loco religiojo Jub aliquo tnodoruniy de qui^ 
*' bus pr^fertur^ deftgnat ipfa ecckfta ejji beneficium eccleftaflicum \ 
** smmofemper remanet injiatu fuoyfaltem quoad divins ibi celebranda^ 
*« faa amenta et Jacramentalia minijlranday et numerum minijlrorumy 
" qui diminui non debet : licet fruHus talis btneficii qui remanent ultrd 
" neceffaria ad fujlentationem hujujmodi minijirorum et onera eis incum* 
*' hentioy in cert is crjftbus pojjhit in ufus proprios converti ipforum Re* 
*• ligiojorum. — Etftc monajierium hujujmodi poteji bona ecclefia talitir 
** dqna^a vertere in ufus proprios y refervata tamen congruajuftentationt 
« Jecundum morem antiquum ecclefiay uty videlicet^ nullus minijler in 
** ecckfta ab antiquo pofitus et vifitatus diminuatur^ fed numerus mi' 
" nijlrorum injiatu antiquo confervctur : etjt aliquid ultra eorum con* 
*' gruam Jujlentationem fuperfity illud cedat in proprios ujus ipjorum 
♦* Religicjorum,'* 

Lindw. ** /?r officio vicariiy* cap. ^^^oniamy* ver. " Afftgnetury^ 
upon the rubrick, which is, «' Vicario rtiji valde tenuesjint ecclefid 
•* conditicnes non minor quam quinque marcarum ajjignetur quotcmni 
•* redditus. Animadvert at autem proprius epiJcopuSy uter principali, 
^* an viccrius onera ecclejm fubeat ;*' faith, " Afftgnetur tempore ordh 
♦* nationis ipfius vicariay vel fait em antequam vicarius in ipfa ecclejii 
*' injlituatur. Et ft prafentatus fit dignusy epifcopus ante ajjignationen 
" debet eum admit t ere ; et potejly elapjo tempore congruo pereum patron 
>* ecclejia^ prafigendoy portionem Jufficientem ajjignareyji pat tonus ipjcui 
♦* affignare dijlulerit vel neglexerit.'* 

And in the fame chapter, ver. " Sunt contentiy* «* Epifcopu 
•* nullum admittat in vicarium ad prafentationem Religiojorumy nij 
** tantum Jibi afftgnetur de proventibus ecclejteey unde jura epifcopali* 
♦< pojftt perjolvercy et con gruam Jujlentationem habere,** And yet it i 
there "concluded, •* quod pr^fent antes prius poffunt prajentarey e 
^* poflea portionfm afjigfiarey v^l e contra: Jic Diceiejanus primh pote^ 
•* admittere^ et pojlea affignare pirtionemy vel e cnutra.** 

Sela 
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^*^' 37^» 37'* " The moft common intent» allowed by cano- 1631. 
** nical confirmation, was, that the corporation whereto the ap* 
** propriatton was made, (hould put clerks or vicars into the 
^ churches fo conveyed to them, who were to anfwer to them for 
'^ all temporal profits, as tithes, and other revenues : and to the 
** ordinary for fpiritual fun^ion.*' And SeUen voucheth a confir- 
mation made by the archbifhop of Tork unto the priory of Durham^ 
17 ff^il, I. ♦* t// omnes ecclefiai Juas in manu Ju& teneant^ et qmttl 
** ios pofftdeant^ et vicarios fuos in eis liber^ pmant^ qui mihi etfuc- 
^ ceffhribus meis de cura tantum intendant animarum^ ipfn veto de 
" C4tiiri$ omnibus eJeemofinis et benejiciis. So, under Henry the 
** fecoiid, pope Lucius the third writes to all the monks in the pro- 
^ vince of Canterbury^ and bids them, that in all churches, in quibus 
** fritjintationem habetis^ cum vacuerinty Dicecefanis epifcopis clericos 
♦* idoneos prajentetis^ qui iilis de fpiritualibus^ vobis de temporalibus 
^ debeant rejpondere. And there it is faid, that the vicars, incum*- 
^ bents, or prefentees had no more of the profits (notwilhftand* 
^ ing the inflitution) than the monafteries would arbitrarily allow 
^ them. Nor was there any perpetual certaint}" of profits or re- 
^ venues to their prefentees, until fuch time as the monks, by com- 
^ poGtion with the ordinaries, or by their own ordinance, appointed 
•* feme yearly falary in tithes, glebe, or rent, feverally for the per- 
^ petual maintenance of the cure ; which falaries became afterwards 
<* perpetual vicarages." 

Syntagma yuris^yf 9. 282,283. ^^ Vicarius perpetuus et ckrus quo^ 
•* qui ejl is qui animarum curam habet, Accrevit autem origo cura 
" ejus generis a tempore quo qui beneficium pofjidebant habens anima-' 
" rum curam^ quod afftduitatem feu rejidentiam exigit^ caperunt ex- 
" cufare ne ajjiduitatem in loco bcneficii redderent ob majorem digni^ 
" taiem advenientem^ vel quod fru£lus eapituh alicui vel coUegio 
** offignati fuerint^ vel aliam ob caufam. Et proinde confiitui capit 
" vicariusy i/que perpetuus^ cum aliqua fruHuum befieficii portione^ qui 
** regeret a£lu populum in ecclefta prapofttus ex conjiitutione ejus 
** qui alios fru^us perciperet^ approbante et conjiituenie epifcopo. Et 

^^ficvicaria perpetua beneficium did fur. Vicaria perpetua unum ejji 

^ .11 ■ I 

* What Syntagma yurii this ii I know not. I Hiould prcfume it to be Stritviiu*s 
V^tput Juris Pulfiidf a book which 1 have not been able to meet with, and thciefore I 
** not certain that I read the extraA correAly, I have examined StruviutU Syntagma 
J'"''ftrkdeHtitef and his Syntagma Jurii Feuda/is, but 6nd s^t the patTasie in cither of 
*»fei»ook5, 

<* videtur 
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1631. " viilclur bene jic'ium cum prior a^tui annecletur^ five fit prior at ui regu* 
' — " laris^ftve fecularis : tot idem culm ejus f pedes ejje poffunt, Proindc 
** ex to benejicio aquum efl vicar'tum perpetuum idoneam^ et fufficlentem 
•* et congruam portiotiem capere \ ftqu'idem eptfcopus confentire nan de- 
•* bet umoni ecclefiarum^ priujquam congrua portio eariim prejlyteris 
*' refervetur^ nee prajentatum a piioribus admittere^ mftishabeat unde 
** ccmm^jde vivere pojftt et jura epfcopaUa folvere. Potefi tamen et 
** ^P'J^^P^^ prajentatum admit te re primh ft velit. et poflea prafentata 
•* idoneam et fufjicientem et congruam ex fru5libus betieji: ii petfionem 
** affig'iare. Congrua portio feu petfio vicarii confideratur uUquando 
•* habit a rati one one ris impofiti eidemvicario; iulerdumex canfiitulione 
^* modica penftonis : interdum ex pacJione^quatido priores vel illi qui pr^r- 
** fentant vicarios cum illis pacifcuntur^ ut ilii penftoncm pr'ioribus foU 
** vant^ et reiiquos frucius Juas capiant.** 

See alfo the flatules ol 15 R. 2, c, 6. fupra 10. and 4 H, 4. 
c. 12. fupra I3.(<?) 

////. 5 £. 2. ^'^are impedit 165. A vicarage is a thing fpiritaal, 
an'! may not be made without the aflcnt of ihe patron and parfon ; 
and howbcit that a portion be admeafured from the parfonage, this 
may not be donq without the affjnt of the patron and parfon. 
And the eftate of the patron is not changed by the admeafurement 
of this portion for cure of fouls: and with this agretth 16 E, 3. 
Monfirans defaits 166. 

40 E, 3. 28. It is agreed, that it lieth in the power of the or- 
dinary with the affcnt of the patron and parfon to endow the vicar, 
and to increafe and diminifh the endowment, as there (hall be oc- 
^afion. But, whether the freehold after fuch endowment, be in 
the parfon or in the vicar, there is fome doubt ; it being agreed, 
that anciently the vicar could not maintain any adlion, infomuch 
that the freehold was in the parfon. But at this day the law is 
conceived to be contrary. And it may fall upon this dlflerencc, 
where the endowment is by the parfon himfclf, who maketh an 
aflual livery \ and where it is made by the ordinary, who hath na 
power to make a livery. 

II //. 6. 32. A vicarage is a derivative out of the parfonage. 
Confitutiones Othohon /. ig. (/>) " Ad fujjicientiam bemficii et vi- 
carii requiritur^ qudd ultra habeat de quanto p9tef} jura epifcopalia 
folvere^ et cater a incumbent ia onerafifpportare** 



«c 



(0) Tticfc flatutes arc fet out at Icngrti in the nnrtufcrlpt. 

{^) I do tioi fmd this palFagc any whcic in Oiho'^t-j^^ cwiiftitutioni. 
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10 Rrp. 4.2. Portingto>i*s cafe, — Tiiefe words, ad cfflJilum^ ed 1631. 
intetitionfy ad fohendum^ or fiich like, do not make a condition in * 

fcuffmcnis or grants, unlefs it be in the cafe of the king. 

I InjI. 204. If a man make a feoffment in fee ad faciendum^ or 
fdciendo^ or ta intent ione^ or ad effeLium^ or propojitunty tliat the feofl'ee 
(hail do, or not do, fuch an a6t ; none of thefe words make ihe 
cllite in the land conditional ; for in judgement of law they are 
no words of condition in the cafe of a common perfoh. But if) tiic 
cafe of the king, the faid, or the like, words do cicate a condition. 
And fo it is in the cafe of a will of a common pf-rfon. 

3^ //. 6. 34, 35, 36, 37. The king granted unto the duke of 
Bidford^ and others, certain poffcflions parcel of an abbey in France^ 
id rfftSium -that they (hould grant them to certain women when 
thcv were founded and eftablifhcd by the king or others ; and 
holcicn, that thefc words •* ad effe^um'* in the cafe of the king do 
m^ke a condition, and give the king a title of entry. And witli 
this agreeth Leicejier and Heydon^s caffy Ccmm, 399. 

M. ibyun In the King's Benchy Trefivallen and Penkuk*s cafe. 2 Ro. R^^ji. 
Upon a fpecial verdict the cafe appeared to be fuch : The king 
being feifed pf the manor of Dorfet^ and other lands in the county 
oi C^rnwaily 3 //. 7. granteih them unto Sir Thomas Lovell and 
his heirs, ea tntentione^ and upon trufl and confidence (not com- 
prized in the patent, but found in the veidi£l) that Sir Tho's. LcvcH 
(hould grant a rent of 50 marks by the year unto one Nicholas 
Crmer and the heirs males of his body, the remainder unto the 
king and his heirs ; and after the grant of the rent, to convey the 
fcid manor and lands unto Sir Richard Ef/gecumte and his heirs 
males, the remainder unto the king and his heirs. And there, in 
rcfpcft that the words " ea intentione^' and " truJV^ were not 
mentioned in the letters patent, it was adjudged to be no con- 
dition. 

P. 16 ya. Brett and Cumberland* s cafe^ in this court. The queen Cro.Ja ^o^. 
26 £7/2, by her letters paicnt duly made a Icafe for 31 years, Rq,. 350" 

>*hcrcin are thefe words : " And the faid ff'llHam Cumberland, his ^ ^V ^''^' 

... . . . ^i- "«^i"». 

txecutors and afjigns^ Jhall fuflainy maintain^ and repair the faid nills 136. 3 

** in good reparation^ and fhall leave them well maintained and repaired ciudb. i-V/ 

^ at the end of the term :** and adjudged, that thefe words in the ^^• 

kttcrs patent of the king would be a good covenant, notwithfland- 

« 

''^g that it was not the deed of the party ; for the word ^^ fhair* 
^ ^ word of compulfion ; and the patentee, having accepted the 
'^&i is bound unto the agreement fpecified in the patciU. 

13 //. 7. 
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1631. J3 H. 7. 22. Lilt, $ 378. Upon the grant of the office of a 

■' ' parkerfiiip, there is a condition in law tacit e annexed to it, that 

the parker (hall exercife the office. 

8 Rep, 44. PFhittingham^s cafe. Conditions in law arc of two 
forts, by the common law, and by ftatute law. And conditions 
in law by the common law are of two forts, that is to fay, grounded 
upon a confidence and fkill, and without a confidence and (kill. 
Conditions in law by ftatute law are alfo of two qualities, namdy, 
when the ftatute for the execution of a condition in law gives a 
recovery, and when the flatute gives an entry and no recovery. 

7 Rep. 34. NeviPs cafe. Upon the creation of an cail to one 
and the heirs male of his body, there is a condition in law annexed^ 
that he doth not conmiit treafon. 

38 y^/>/. 3. Litt. § 383. 26 Jj: pi. 39. A man devifeth his 

Jands to his executors to be fold, and dieth : the executors enter 

and take the profits, and being offered money, but not to the value, 

refufe to fell them, but continue the poffeflion, and take the profits 

to their own ufc : the heirs of the dcvifor may enter by force of a 

condition in law annexed to the eftate of the executors, namely, 

that they ought to fell fo foon as they may ; and that they ought 

to take the profits unto the ufe of the teftator, in both of which 

they have failed. 

Supra 1 5S. II R^p' 13- P riddle and Napier* s ca/cy the cafe hf Grimes and 

Smithy Tr, 30 Eliz. in the Exchequer Chamber. The prfonage of 

Lubbenham in the county of Leicejler^ 22 IT. 4. was appropriated 

unto the abbot of Sulhy^ and no vicar endowed there according to 

the purview of the afls of 4 II, 4. r. 12. and 1 5 ^. 2. c. 6. But 

a vicar had in reputation continued, and the rc£iory, as appropriate 

continued alfo : and it was refolved, that the re£lory was given 

unto the king by the ftatute of monafteries. 

S«Bra22i. HiL 44 Eiiz. the cafe cf RMnfon^ the vicar of Kimbcltofiy and 

Bedell. A rcftory was impropriate in the time of king E. 3. and a 

vicar endowed, hut no prefentation of a vicar by 160 years; and 

the queen prcfentcd by lapfe ; and her prefentation bolden good ; 

for the vicarage (hall not be intended to be reunited, except fomc 

(uch matter may be fhewn, or fome prefumption of it, for the 

fmallnefs of the rcflory. 

Words of " Et ulterius volumus et ordinamus per preefentes quod pTerdi^ti duo* 

in'ihe pre- **• ^^^^^ gubematores et fucccfjores fui fuper appropriatiwe diSla eccUJia 

U,nx cuic. «< r/ reSlorla de Exminjier vicarium ejujdem ecclefta et fucceffores fut 

. w dotentur cum un& domo convenienti pro manjionejua^ et congrua^ con-* 

-•• ifinlentlf 
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*• ventftttif et rationaliU p^rtione Jive penjiom pro viSfu et Jujienfatihmt 163 r# 
« tjnfdem vlcarii et fuccejforum fuorum^ et pro omnibus aliis oneribtrt ' 

** et fumptibus eidem vicario incumbent* fupportand* et manutenend* 
" viz. pro annuaii portionejive penfione 12/. per ann, 

•* f^oiumus^ quki diSti duodecim gubernatores providerint^ feu provi^ 
•* deri faclent^ vicario ecclefta de Exminfter pradiff unam domumjive 
" mmnjionem honejiam et competentem^ qua quidem domusfrpe manjio ad 
" eundeni vicarium et Juctejfores Juos in perpetuum pertinebit ad in- 
^kabitand*.'* 

And it is to be obfcrved, that 2 Apr. i E, 6. the charter of ap- 
propriation ivas roade ; 3 0£f. 1 583, which was 26 of EHz. the 
governors, upon the death of fFilliam Levejiony who died the laft 
diy of September preceding, prefented one fVm, Randall to be the 
\'icar, who was admitted, inftituted, and induced. He had a houfe 
aOigned unto him, and 12 1, by the year paid unto him, but no 
legal endowment until i June^ 4 Car. and before that time, namely, 
^ZJ*^^ "^ZJ^' ^^'^ '^'"S ^^ prckmed Talentine Davy^ hi (hop of 
Exeter^ by lapfe ; fo as the endowment was not in a convenient 
tine, and, by confcquence, the appropriation by virtue of the con- 
dition in law, which the law, and the ftatutes, and the charter of 
the king annexed unto the fame, was diflblved, and a difapproprt- 
ation made by the king's prefentation. 

Bally Nojtf Bttletottydnd Henden,for the defendant. — ^They obferved, 
ill. that notwithftanding the appropriation was to a lay corporation, 
yet it was to fpiritual and good ufes : for the end of it (et res deno^ 
minatur a fine) appears io the king's charter lobe ad divini eultus 
miimmtationemf ad educationem pueroruwy ad fujlentationem pauper urn : 
and the end of this corporation being for fpiritual and good ufes, 
it may be well faid to be fuch a corporation to which an appropri- 
ation may be made. 

In the Book of Entries, 532. 533, and 33 E. 3. Ayde de roy 103.. 
it appears, that an appropriation may be made to a dean. 
2 H. 4* 10. The abbey ofSaltaJb (f ) was appropriated to JVindfor 

college. And 6 //. 7. I2. \i H. 7. 8. & %f]f an. appropriation 

was made to a college. 
3£. 3. II. An appropriation was made, to the Hofpitallers and 

Templars, and they are ftill Knights of Rhodes^ who are in ordine 

^litari et inflatu laicali^ and not infiedu clericalu 



(f) This is ftited in the Year Book to lie the abbey of SnUtJk'ytk the county %A.J>€y^n i 
Wit qiixrr, whether it ought not rather to bt the rtAory of ^tUtnJk in Ctm-wMllf which 
•»w bdonp to /f/ni^fr cJllejf . ' ' .. . • ; 
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1631. 3i f^' 3- ^^'' p^t^nt' membr. I. The church of Hereford^ waS 

- ' appropriated to the hofpital of St. Anthony^ and that for the benefit 

*Qu. If not c I 

]^»ti.fd. of the poor. 

14 £. 2. i?0/. patent, pan 2. membr, 19. It appears, that an ^^ 
^fi0^ damnum was awarded to inquire what damage it would be to 
the king for the biOiop and dean of the church of Sarum cujlodi ' 
puerarumj i^c. ' 

14, E. 2, Rot. patent, far. 2. membr. I. A licence to the chan- 
cellour and univerfiry of Oxford to purchafe advowfons of the value 
of 40 1. to them and their fucceflbrs, ita quod^ i^c, 

lb £• 2. Rot. patent, par. 2. membr. 24. An appropriation to St* 
Leonard^ % hofpital ; with which agrees 3 //. 5. 

5 E. 3. Rot. patent, membr. 5. 11 ^. 2. It appears, that the 
church of St. Dunjlan was appropriated to a college for the fupport 
of the converted jews, though it was afterwards difappropriated 
with the confent of alt parties, and a pen&on afligned out of ths 
church for their maintenance. 

22 R. 2. par. 2. membr. 3. An appropriation was made to the 
hofpital of Spit ah 

Comm. 496. 497. Grendon*s cafe. It appears, that appropriationf 
might well be made to monks and nuns ; and yet monks might be 
laymen ; and nuns could not have cure of fouls, nor adminifter 
twhtx fucramenta ox faeramentalia ; but, becaufe the corporation 
was founded for a fpiritual ufe and purpofe, and the cure of fouls 
might be fuppllcd by the vicar, fuch appropriations were allowed 
as good in law. 

49 E. 3. among the plactta cancellaria in the petty bag^ it appears, 

that there was an appropriation to the mailer of the hofpital of the 
Holy Ghoft. 

i8.£. I. plactta parliamentarian fo. 14. there is an appropriatioti 
bafiUca princip, Jplorum de urbe Lincoln. 

13 £. I. membr. 103. The bifliop of Ely founded an 

hofpital, and a church was given to it. 

19 £. I. membr. 25. The arclibifhep ol Canterbury^ with the 
affent of the pope and the king, appropriated a church to the houfc 
of ^ 5 with which agree ^4 R. 2. membr. 2. par. i. and' 

40 J?. 2. membr. 43. 

4 £. 3. membr. 2. It appears, that appropriations were made to 
colleges; and at this day feveral appropriations are enjoyed by 
Oriel college and Alerton college in Oxford, and Trinity college in 
Cambridge'^ and yet colleges are lay corporations. And a great 

incoavcnieqct 



CASES. 465 

inconvenience would enfuCi if the validity of fuch appropriations 1631* 
were to be quellioned. ■ 

2d]y. It is agreed on all hands, that an appropriation may be 

tnade to a fpiritual corporation. By the fame reafon then, that it 

may be made to a fpiritual corporation, it may be made to a tem- 

^ral and lay corporation. For the difference between a fpiritual 

and a lay corporation is folely in this, that in the former the natural 

bodies that conftitute the corporation are fpiritual perfons,* whereas 

the natural bodies that conftitute the latter are lay perfons. But 

in both cafes the corporations of themfelves are merely things in 

imagination, and the form of a body is equally given by the policy of 

men ; and they are in both cafes invifible ; fo that they cannot 

have the cure of fouls, nor adminifter cither Jacramenta or 

jacramifitalia. There is not, therefore, any greater inconvenience 

or abfurdity in making an appropriation to a lay corporation, than 

there is in making one to a fpiritual corporation : for the corpora« 

rations, qud corporations, are equally and in both cafes capable^ 

where the appropriation is made to a good purpofe. 

50 E. 3. 26. 9 Eliz. Dy. 267. There is an appropriation to the 
chancellour or treafurer of the church. 

4//. 4. r. 12. There is an exprcH? appropriation of the church 
of Haddenham to the archdeacon of Ely ; and an archdeacon is lav» 
and §culus epifcopL 

18 H. 7. Croie/fi. 21 H. 7. I. 44 E. 3. 33. 34. There was 
an appropriation to priors aliens. 

3dly. There may as well be an appropriation to a lay, as to a 
fpiritual corporation, if the end of the inftitution of appropriations 
be confidered* «For the caufc of inftituting appropriations being 
for the maintenance of hofpitality, the relief of the poor, and other 
charitable purpofes, a lay corporation Is as capable of thcfe as a fpi- . 
ritual one. 

Churchwardens in London hold^ as a corporation, the tithes of 
fcvcral appropriations. Among the Originalia in the Exchequer in 
the Treafurer^ s Remembrancer's Office^ 28 //. 8. p,i. Rot. 64. 4. 
we find appropriations to the commonalty of Lincoln lot the poor 
auid hofpitality ; and they adually hold them at this day ; for in 
^Eliz. this came in queftion, and adjudged good. 

A lay perfon may be a prebendary, who is a fpiritual corpora- 
tioQ. And of late time a layman, one Paw/on^ was dean of 
Jiurham. 

VOL, Hi H H 15 ^. 2. 
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»63r. 15. if. 2. Rot. Pari. No. 38. and 4 H. 4.. Rot. Pari. Nc. $7^ 

' ** prove that there mud be a vicar endowed where there is an ap- 

propriation ; and fuch vicar will fupply the cure of foulsi and ad- 
minifier boihjacramen/a and facramtn/aiiay whpre the appropriation 
is to a lay corporation, as well as where it is to a fpiritual one. 

Littleton faith, that it was not of neceflity that a monk profefled 
(hould be in orders, for it was only by accident, and for one in or- 
ders to be a monk, a difpenfation was requifite. 26 H. 6. Non^ 
habiliti 13. 2 //. 4. 7. and 3 //. 6. 23, 

As to th& obje£lion, that notwithftanding an impropriation, the 
parfonage continues, and the nature of tithes remains the fame, 
and therefore fuch perfons mud have appropriations made to them, 
as may be parfons and are capable of tithes ; it appears by i2 E. 4. 
13. 19//.6. 21. 46-^/. 4. and 18//.7. Croie4.S. that, by the ap- 
propriation, the patronage is extinfl; and fpiritual corporations 
cannot be parfons any more than lay corporations ; and therefore 
there is no difference as to that. F. N. B. 49. 38 if. 6. 31, 6 H. 8. 
Croh 169. 49 H. 6. 16. 4 Rep. 65. Reg. 35. 1 1 //. 4. 47. 

Tithes are not fpiritual things in their nature, but are only fo ia 
confideration of the ufes to which they are applied, and here they 
are applied to fpiritual ufes. Although the commentators hold, 
that tithes are due jure dhino^ yet they fay, that the tenth part is 
iutjure ecclejiajlico vel pojitivo. Euremius^ lib. 2. c. 2. dt bmeficiis* 
Lindw. de decimis. 

8 £.4. 13. N.B. 4.1. 43. A layman might for a certain time 
bave tithes, by grant from a parfon for years or life, by fequeftra- 
tibn or compofition. 

38 E. 3. 6. 17 E. 3-51. A layman might prefcribe to have 
all the tithes, as by tranfa6lion, when there was a controveriy, and 
fo much was agreed to be paid, and no mor;. 

The parfon in former time^ had not all the tithes ; but they were 
divided into four parts, whereof one was given to the parfon for 
his labour ; another to the blQiop for hofpitality ; the third was for 
the repair of the fabrick ; and the fourth was for a provifion for 
the poor : and all thefe concur in the prefent cafe. 

Modus decimandi !s as much fpiritual, as tithes are. M. 25 H.'^* 
Noy. Rot. 5. B. R. FoUairs cafe is the firft prohibition I* have ever met 

vrith granted upon a modus decimandi. 

As to the objeSion, that the appropriation is not good, becaufe 
made without the ordinary % it may be anfweredi that to this ap« 

0> propi;iatioii 



CASES. 467 

ion there was all the concurrence that the law requires^ 1631. 

king is patron ; and the king is fupremc ordinary ; and as ' ■ 

5 could appropriate in former times without the confent of 

rior ordinary ; fo may the king at this time ; he having now 

>owcr which the pope then had. 

. 40. 2t //. 7. I. The king by tht common law is capa* 

thes in pernancy, becaufe petfona mixta. 

di toy 103. Becaufe yicr<? oho un5lu$^ he is capable of fpi* 

rifdi£lion. 

T and Student c. 36. He hath the fupreme intendency and 

all the fouls in his realm^ and may transfer thofe cures to 

3. ^tare impedtt 19. The king with the patron might ap- 
z at common law without the ordinary. 
. 4* 10. The king can make a perfon who is dead in law^ 
)k, capable of fuing and being fued ; and alfo of having 
a fortiori then, he may do fo to perfons, who arc legally in 
;, as in the prefent cafe* 

he power which the pope had is now veiled in the king : 
pope granted to the Ciflercians, i^c. to be difcharged of 
and good. So, he ufed to grant tithes to laymen : at this 
king of Spain holds the third part of the tithes of his king- 
the pope's licence. 

Ling may ere£l neW churches, and endow them ; as many 
; a5 //. 8. out of the revenues of the monafteries. 
9bje£ied, that this appropriation ought not to be allowed^ 
t is now the labour of parliament torellore all appropriations 
lal hands. To that it may be anfwered, that th6 mifchief in 
is not very great. Nor is it clear that the parliament can 
it cannot do all things it would wifh to do. 1* am more- if^y^- 
3pinion, that no appropriation can be made fince the Aa- 
13 of Eliz. c. 10. 8c 20. For there can be now no alienation 
lefice with cure of fouls, and all grants made by the parfon 
ire void. I think alfo, that if the patron were tb appro- 
1 the time of a vacancy with the confent of the ordinary, 
; be void, and within the above-mentioned Aatutes pf 13 
fo that no mifchief can happen from this in future. But 
may be made at this day notwithftanding thofe flatutes. 
lcfe£ls in the patent, if any fuch there are, are cured by the 
f I £• 6. C0 8. which confirms the^patent. Jdjomatun 

H H 2 



468 



CASES. 



1630. 



Diilurbnnce 
in the road 
ftr the car- 
riitjc of. 
tlth:s is a 
<^uellion of 
ccclennfli- 
c;tl conu- 
fance. 
1 Jon. 230. 
S. C. 
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Halfey v. Halfey. [MSS. Bridgeman.] 

'TtEMURRER upon a prohibition ; the cafe was this : — The par- 
fon hbelled in the court chriftian for diflarbance of the way 
for the carriage of his tithes out of the clofe, where they grew, al- 
leging that was the ufual way. The defendant there pleaded, that all 
the parfons of rhat church time whereof, tsfr. had ufed to carry 
their tithes out of another gate of the fame clofe, which is the ufual 
way for the owner himfcif for the carriage of his corn out of the 
faid clofe ; abfque hoc^ that the ufual way is through the other gatcj 
whereupon the defendant demurred. 

Crawky ferjt, argued for the defendant, that the determination, 
which is the ufual way for carrying the tithes, is of ecclefiaftical 
conufance, as well as the tithes themfelves are; and qui ohjlmit 
aditum^ defruit commodum, Littl, Inclofure of the land is difTeifin 
of the rent; andasg i^/>. 19. ^bAjJlpLi^], 3 £.4. 2. are, to di- 
vert the water, (o that it cannot run to the mill, is difTeifin of the 
mill. In F-N.B, 51. A, if any of the pariOiioners diftarb the 
parfon or vicar to carry his tithes by the ufual ways and paflages, 
the parfon may fue in the fpiritual court for this diflurbancc. And 
at Readings when the term was adjourned there, this very point 
was refolved accordingly in C. J5. for the reflory of Godden, And 
where the jurifdidlion is eccleCaflical, the common law will not 
meddle, though the fpiritual court (hould make a wrongful award, 
but an appeal lies, as appears by Dyer^ 5 Co, Cawdrey's cafty and 
18 £".4. 30. 2. The queftion being upon the ufage of the way 
and concerning tithes, fhall be determined in the fpiritual court, 
becaufe prefcription in their law differs from prefcription in our 
law. In their law, if the prefcription h^ cum titulo et per ecclefiam 
contra ecchjiam the time of 40 years is fufficient : \^fine tiiulo^ then 
it fhall be the time of 100 years, which. they call tempus memoriak: 
and where the prefcription i^per ecciejiam contra laicum, or per laicum 
contra ecclefiam^ there, the time of 20 years is fufficient if it be 
contra abfentesy and ten years if contra prafentes. But cur law ob- 
ferves no fuch difference ; but in all thefe cafes prefcription mull be 
from time whereof, tsTr, 

Newdigatcy on the other hand, for the plaintiff, infifted, that the 
prohibition well lay in this cafe, lA. Becaufe the point in queftion 

is 
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hupon a prefcrlption for a way for the carnage of tithes, which 1(^20* 
\hjus mixtuniy and of temporal conufance. If a man fwear a falfe , 
oath, he cannot be fued in the fpiritual court pro Iteftone fidei^ be- 
caufe It concerns a temporal matter. 2H.4.. 10. 20 £. 4.10. 
f.iV. B. 42. II //. 4. 48. and 6 Co. Marquis of IVinchefler' s cafe^ 
where a man devifed by his will land and goods ; on a fuggeftion 
that the teflator was non compos mentis^ the will was not allowed to 
be proved in the fpiritual court, becaufe it imported to concern 
land. 2. The parfon in this cafe has remedy at common law. 
Reg, 105. he (hall have trefpafs in fuch cafe. 33 H.6. 11 //. 4. 26. 
27 H. 8. 26. where a man has a way over the land of another, 
and it is flopped, the party (hall have an alTize of nuifance : but 
if the publick highway be ob(lru6led, and a man fuflfer a parti« 
cular injury by it, he (hall have a fpccial a£lion upon the cafe* 
3. The title to this way being by prefcription, and the com- 
mon law prefcription differing from that of the fpiritual law, as 
8 £. 4. 13. and 2^. 2. 19. it is therefore triable by the common 
law. F.N. B. 51. As to what has been objefled to have been de- 
termined in this point, I anfwer, that our cafe diflPers from that 
cafe, I (I. Becaufe here the parfon is not totally difiurbed of his 
way. 2. It does not appear that this is the ufual way, ^c. But by 
Jones and Hyde^ in the abfcnce of mitlockey it xspnrna facie againft 
the defendant ; for as tithes are conufable in the fpiritual court, 
fo mull the ways and pa(fages for the carrying of them, (ince without 
fuch paffages for their carriage the parfon could not have tflb fruit 
of bis tithes. And Jones faid, that he was acquainted with a like 
cafe. The bi(hop of Bangor^ as parfon, was entitled to tithes in the 
land of Sir Richard Buckley ^^nd there were great flones in the road 
by which they carried out the corn, and though Sir Richard could 
well pafs this way, his horfes^being firong andable, yet the bi(hop's 
borfes being weaker, could not pafs by it, and therefore the bifhop 
fued him in the fpiritual court; whereupon a prohibition was 
granted, but afterwards a confultation was awarded. 

At length a confultation was awarded in the principal cafe by 
the whole court, and that upon the ftatute of 2 & 3 £. 6. Z/W- 
woodDe Decimis faith, that the parfon mud have a convenient way, 
and that it muft neither be craggy, nor fwampy. And the fpiritual 
court having conufance of tithes, which are the principal, (hall alfo 
have conufance of the way through which it is necelFary to convey ' 
the tithes ; for qui ioUit medium^ toUit Jinem. 

I doubted of this cafe at firft ; but I afterwards agreed in the 

judgement. 

H H3 
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CASES. 



Hil. 6 Car. A. D. 163 1. B. R. 

Rawlins and others v. Wright, [Yclvertonian MSS.] 

A MAN took the emblements growing on the land of ano- 
ther : and for the tithes of thefe the parfon libelled him in 
the fpiritual court : and adjudged well» though the party were but 
a trefpalTer, becaufe occupier of the land. And fo he is liable to 
anfwer damages in an adion on the Ilatute of 2 £. 6. 



Hil. 6 Car. A. D. 1631. B, R. Rot. 784. 

James IValrick and Thomas Lewis v, Richard Cropion. 

[Yclvertonian MSS.] 

If the com* T N an aftion upon the cafe the plaintiffs declared, that whereas on 

Kntnx !hc ^^^ ^^^^ y^^y^ ^"'^^ ^ ^^^' ^^^y ^^^^ proprietors of the tithes 
vicar fliaii of grain then growing ^nd arifing from and upon the glebe lands 

tithc^^io the of the vicarage of the church of Chebfey in the county of Stafford^ 
paffon. j^nd fo continued from the faid i ft day of July^ in the 4th year 

aforefaid, to the feaft of St, MV^/7^/ the archangel then next fol- 
lowing ; and whereas the faid Richard afterwards, on the ift day 
of July aforefaid, in the 4th year aforefaid, was and ftill is vicar of the 
vicarage of the church of Chebfey aforefaid, and then held and occupied,* 
and ftilTnoldsand occupies 14 acres of glebe land in Cj&ri^ aforefaid, . 
to the vicarage of the church of Chebfey aforefaid then and ftill be- 
longing: the faid iJ/VA^r^ afterwards (to wit) on the faid ift day 
of Jitly^ in the 4th year aforefaid, at Chebfey aforefaid, in the county 
aforefaid, in confideration that the faid James and Thomas had then 
and there demifed to the faid Richard dW the tithes of grain then grow* 
ing and arifing. from and upon the glebe land of the vicarage of the 
diurch of Chebfey aforefaid, for the fum of 22 1, to be therefore 
paid to the faid James and Thomas^ undertook and then and there 
faithfully promifed the faid James and Thomas that he the faid 
Richard the faid fum of 22 1. for the tithes of the faid grain then 
growing and arifing from and upon the faid glebe land, of the faid 
Vicarage of the church of Chebfey aforefaid, would well and truly 
pay to the faid James and Thomas wiien he (hould be thereto after* 
wards requeftcd, Wf. The defendants pleaded not guilty : it was 
foupd for the pUintiiTsi aud judgement was given and entered for 

them« 
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them. In which cafe thefc two points were refolved — ift. If a 1631. 
vicar be generally endowed of part of the glebe of the parfon- '■ 

age> in that cafe the vicar (hall not pay tithes to the parfon, quia 
decimas eccUfia eccUJia redden nen debet* But, if the endowment 
be fpecial, that the vicar (hall have fo much of the glebe paying to 
the parfon the tithes, this fpecial compofition (hall bind the vicar : 
which compoGtion evidenced to a jury by conftant payment of 
tithes to the parfon by the vicar (hall be intended, though the com« 
poGtion itfcif be not (hewn. 2. If a man leafe tithes for years by 
deed indented, referving 20 s. annually, a6lion on the cafe does not 
lie for thefe 20 s. but debt : for though it be not properly rent^ but 
in the cafe of the king, Dy, 876. yet it is a fum in grofs of fo high 
nature that no a£lion on the cafe lies for it, but debt upon the con- 
trafi. 5 Co, 3. a, Jewell* s cafe. But, if it be without deed, thea 
this a£lion well lies : for it is not properly a leafe, becaufe it cannot 
be without deed, being of tithes. Dy. 1 17. //. 72. nor is it an an- 
nual fum in grofs in the nature of rent ; but it is only an executory 
contrad on a reciprocal a(rumpfit, which (hall be intended in our 
cafe. 

Hil, 6 Car. A. D. 163 1. B. R. Rot. 132. 

Rohmfon y. Jo. Brooke. [Yelvertonian MSS.] 

TTPON evidence at bar it was agreed, if the vicar prefcribes or 
{hews a compofition that the parfon ufed to have only the 
tithe of corn, there, the vicar (hall have the tithes of rape-feed and 
other new tithes, as wood, hopsj&r. but, if the vicar have only the 
Gnali tithes, the parfon (ball have them, and not the vicar. 

\This cafe is thus reported hy Sir 0. BridgemanJ] 

P. 7 Car. B. R. 

POBINSON^ the vicar, brought an a£lion on the fiatute of 2 £• 6« 
for fubtradion of tithes againft Brooke and fFood^ le(rees of the 
prion of the fame church, which was in Kent^ and declared, that 
the vicar, from time whereof, Vc. had all the fmall tithes, and that 
the parfon had no other tithes but thofe of corn, and for fubtrac- 
tionof all the rape-feed which amounted to 40 1. this aflion was 
brought, and iiTue being joined upon nil debet^ the evidence was 

B H 4 given 
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given at tlie bar. And Henden ferjt. for the defendants, faid, that 
rape- feed was but lately ufed in Kenty within thefe twenty years, 
and therefore could not be within the prefcription. It is alfo in the 
nature of grain, becaufe the land is ploughed for it, and it is fown 
as corn, But^r cur, {abfente fVlyitlock^) the vicar (hall have it, be- 
caufe it fhalj be intended upon the firft compbfition that the parfon 
Ihould have only the corn, and rape is not corn, but it (hail be 
among the fmall tithes, and the prefcription being for thofe, this 
(ball be included. And fo of hops, and woad for dying, which are 
of late ufet 
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M. 7 Car. A.D. x63r. In. Scac. 

[MSS, Tumor.] 

H E farmer of the impropriate reflory of Pancras^ and the vicar 
of that church join in an EngUJh bill in the exchequer chamber, 
again ft feveral owners of fcveral lands in Kentijh Town^ which is 
within that pariQi> and fuggeft divers modufes to be paid, fome of 
them to the parfon, and fome to the vicar, and that the defendants 
have refufed to pay them to the farmer of the pari(h and to the 
vicar, and that they have preferred this bill to avoid multiplicity of 
fuits« The defendants demurred to the bill. i. It was agreed, 
that a fuit for tithes or a modus may be in this court. 2. The fecond 
doubt was, whether the farmer of the parfonage and the vicar can 
join in one fuit for their feveral duties ; or, whether they ought to 
prefer feveral bills. And per Denfam and fVeJion^ barons — They 
ought to prefer feveral bills, becaufe the inheritances are now feve- 
ral and divided, though the vicarage originally was derived out of 
the parfonage : but it feemed to Davenport^ C. B. that they might 
join in a bill in equity. But afterwards in his abfcnce the demur- 
rer was allowed, and the plaii^tifis were o^'dered to prefer feverai 
bUIs. 
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H. 7Car. A.D. 1632. B. R. 

LocMn V. Dav€nporf, [MSS. Yelvertonian.] 

A MAN fold his grafs to A. before it was cut down. The parfon 
fued the vendor in the fpiritual court, who pleaded the fale in 
that court, which plea not being allowed there, he had a prohibi- 
tion upon the ftatute of 2 £. 6* bec^tqfc the owner of the graCi 
ought to difcharge the tithc« 
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1633. 
Tr. 9 Car. A.0. 1633- B. R. 

Andrews v. Lane, [MSS. Bridgeman.] 

A PROHIBITION was moved for by Calthorpe^ who had drawn Qu. Whe- 

his fuggeftion according to the dircQton of the court. It con- \q^ fo^ukc 

Cfted of two points, !• that by the law of the land no tithes fliall be T^^I^ ^^1?^** 

paid for the fecond cutting of woad : 2. that great colts are requi- firft cuttin^^ 

Ctc to the planting and fowing of the land with woad, and gathering difchTrge of 

it in baflcets after it is cut ; in confideration whereof a cuflom has 'f»«V»*»«p^ 

the fecond 

always prevailed, that the parfon (hall take the tenth baflcet of the cutting be 
firft cuttings for all the tithes due for the whole year. And he cited confidcra- 
C9. Enir, 459, Baxter and Hope^s cafe (r), as a precedent in point. ^^on of the 

Richardfon C. J. — For the aftermath of grafs no tithes are due trouble at- 
by the law of the land, and many prohibitions have been granted clltlva^ioflr 
upon that point, quodfuit concejfum, »»»<* gathcr- 

Calihorpe cited the cafe oi Aubrey v* JohnJon{s) 43 EVtz. to be 
fo refolved : but Richardfon C. J. faid, that perhaps there might be 
a difierence between the cafe of aftermath, and this of woad. And 
if you may prefcribe in the cuftom to pay the tenth of the firft cut« 
ting in difcharge of the whole, though this may be a good cuftom, 
yet the cutting muft not be fraudulent, you muft not cut only a 
fmall part at the firft, and leave the greater part, and that of the 
greater value for the other cutting. 

Jones J. to Calihorpe. — How can you allege in your cuftom that 
woad has not been ufed in England time out of memory ? Calihorpe 
anfwered, it is good enough, as in the cafe of fafiron. 

Berkley J. — The cafe of lattermath differs much from that of 
woad; for the tithes of the aftergrafs are worth little or nothing, but 
the fecond cutting of woad is commonly better than the firft. 

The court appointed the cafe to be argued the next week. It was 
therefore afterwards argued by Noy^ the king's attorney general. 



(0 ^ Brownl. 30. a. BuUlr. 239. Co. Enrr. 459. 

(>) The cafe of John/en v. ^uhreyy was as follows. Aubrey brought a prohibition in 
tW king'i bench againfl Johnjoriy parfon o( Burgkfie/d in BerkJ^ire, who fucd him in the 
Spiritual court for the tithes of the aftermath of grafs: and the fuggeftion in the prohibi- 
tion V2t,' that the occupiers of meadow ground within the parifh have ufed to make the 
firft vefiure into hay, and pay the tenth cock thereof, in fatisfa£Uon of the tirhc of fuch 
firft veflure, and of the aftermath likewife. And it was adjudged to be a good pre* 
fenpcion, and the prohibition fiood. And in this cafe one NichoVt cafe was cited, where 
it was adjudged, that tithes (hall Dot be paid for rakings, unlefs tUey are covinous 
nkingS| to order to cheat the parfon. Mtore 919. Cro, Eltz. 663. 

that 
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1633. ^^^^ "^ prohibition fliould be granted. The Tuggeflion, he faid, 
^ ' confifted of two parts, i. that by the law of the land no tithes are 

» due of the fecond cutting, becaufe no tithes are to be paid for the 
fame land in one year : 2d. it fuggefts a particular cuftom, that in 
refpcfl of the great cofts and charges which the farmer fuflains in 
the buying of the feed, and ploughing the land for it, and in refpe£l 
that when it is ripe, and, that then maiuris temporibus anni he ga- 
thers it, and buys bafkets to put it in, and purges and cleanfes it 
from the dirt, and that he docs all this at hi^ own co&s, therefore 
that by reafon of the premifes and by the law of the land he ought 
to be difcharged. Now this is merely a prefcription in mn decU 
mando^ and no fuch cuflom is allowed by the law of the land. But 
the contrary is frequent about London^ where the fame land is often 
twice fown in a year, for inflance, at one time with peas, and at 
another with carrots, i^c* and yet tithes are paid for both. They 
might as well prefcribe, that if a man gather part of his apples at 
one time, and part at another, that he fliould bedifcharged of tithes 
of the fecond gathering. So, if the ofiers which grow here on the 
banks of the Thames are cut down, tithes are paid as foon as they 
are cot. For if there is a double increafe, why fliould there not be 
double tithes ? And as to the cafe of aftermath which has been ob- 
jeded, deafly, aftermath is not difcharged of tithes by the law of 
the land ; but a difference has fometimes been taken, that upon a 
collateral prefcription to give to the parfon a reciprocal recompence, 
as to make the (irft math into perfeft hay, when of right they need 
only make it into grafs cocks, this will be a good prefcription to be 
difcharged of the tithes of the aftermath ; but without fuch a pre- 
fcription or recompence, it is not difcharged. But here that which 
is Diewn, that the farmer puts the woad into baflcets, is no more 
than he ought to do of common right, and than is ncceffary for the 
feverance of it from the nine parts ; for he could not fuffer it to lie 
upon the land to be fevered. But, if he had prefcribed, that from time 
whereof, tifr. they have ufed, in confideration that they dried the 
firfl cutting, and ground it in the mill, and paid it in the ball, to 
be difcharged of the tithes of the fecond cutting ; that would be 
perhaps a good prefcription : for he would do more than of com- 
mon right he need do. In the 41 of EL in lord Roper^s cafe, 
in the ifle of Thanet^ where tithes were paid of apples, and after- 
wards in the fame year the apple trees were fli redded, and cut, and 
fold, it was adjudged, that new tithes were to be paid for the trees. 
In the caie of aftermath, the fecond cutting is worth little or no- 
thing; 
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thing ; but in the cafe of woad, the fecond cutting is worth more 1633. 
than the firft ; and inafmuch as the fecond cutting is but an ex- ■ ■ 

crefcence of a new thing out of the fame root, I conceive that new 
tithes are due for it. 

Richardjon C. J. J ones and Berkley feemed againll the prohibi- 
Xiou^ and jfones faid, that woad being within time of memory firft 
ufed in this realm, he did not fee how they could prefcribe in this 
manner refpe^ing it, fo that he gave Calthorpe a further day. 

It was afterwards argued by B^are of the Middle Temple in fupport 
of the prohibition. As to the cafe of lord Roper^ he faid, cited 
by Mr. Attorney, I anfwer that the apple-trees there were dead 
trees. He then q\\^ Baxter and Hope* s cafe. As to the cafe of 
com and bay, and afterwards of carrots upon the fame land, as here 
about London^ I anfwer, that there are feveral crops ; but here it ia 
but part of one and the fame crop. As to the ofiers upon the river 
Thames^ I fay that the reafon of that is in refpe£l of the covin. 
Then in the cafe at bar, no tithes (hould be paid of the fecond cut- 
ting for two reafons : ift. becaufe you (hall not have tithes twice in 
one year of the fame thing; and upon that ground the cafe of latter- 
math has been often determined : 2d. becaufe here is more done 
than the parithioner ought to do of common right, and therefore it 
is a good modus decimandi. In Ellis* s cafe^ in 16 ^a. in confidera- 
tion of putting the hay of the firft math into windrows, and tedding 
and (haking it, the farmer prefcriued to be difcharged of the tithes of 
the fecond math ; and held good ; and there it was agreed, that no 
tithes fliali be paid of ftubble after tithes have been paid of the crop. 
So, it was refolved in this court, that where corn is fevered, and. 
tithes are paid for it, and afterwards grafs grows, and beafts feed 
upon the fame land, that no tithes (hall be paid either for this graCs, 
or the pafturage. In 7r. 7 Car. C. B. Rot. 1449. a cuftom to pay 
the tenth pound of wool was holden a good modus decimandi^ becaufe 
the owner is not bound of common right to weigh it. [jfonesjm 
thb laft cafe was left doubtful.] In Gibfon and Troths caje^ 15 Ja^ 
B, R. one prefcribed that in confideration that he bound up his 
com in (bocks, he hath always ufed to be difcharged of the odd 
(hocks, if there were any ; and held a good prefcription. [Richard* 
fw C. J. doubted of this.] The cafes cited are ftill ftronger than 
thu : for here this woad is part of the fame crop. . And as to the 
<)hjc£lion that woad has not been in England from time whereof» 
tic and therefore there can be no prefcription in a modus decimandi 
tor it } I anfweTy that woad has been common here for 50 or 60, 

years, 
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1633. years, and then I fay if they have ufed to pay the tithes of it in this 
— — manner bijt ten years, that is a good prefcription for the church in 
/ the fpiriiual court upon the modus decimandi^ and therefore if the 

farmers fhall not avail themfelves of the fame prefcription, they will 
be twice charged, once with tithes in kind, and again accord- 
ing to the cuftom. — Calthorpe faid, that they could prove that woad 
bad been ufed here for 100 years or more. He added, that the fe- 
cond cutting of woad is but quoddam dereliSJumfuper terram^ as the 
Takings, Wr. and that it is a thing of no, or, at lead, veiy little, 
value. 

Palmer argued on the other fide. — There are in our law fome 
things which 'are not tiihable, as quarries, coals, l^c. But, where 
the things themfelves are res decimablles^ there our law does not al- 
low of any prefcription innon decimando. As to the fii ft part of the 
fuggeftion, that no tithes (hall be paid of one thing twice in a year, 
1 u.-terly deny it altogether, and I vouch Plowdens Comm. Soty and 
MoHns*5 caje^ where tithes were held payable for the loppings of horn- 
beam-pollengers, and alfo for the trees themfelves, if they were cut 
down the fame year. So Dr^ and Student^ cap, ult, and ^2 E^* '>c- 
tween Aubrey and Johnfon^ where a difference agreed touching the 
aftermath, namely, that where the prefcription is to make the fir ft 
xnath into perfe3 hay, there, it is a good modus decimandl for the 
iecond math, becaufe there, there is a reciprocal benefit to the par- 
fon: it is otherwife, where it is to make it into grafs cocks, for this is 
, the parfon's due of common right. Tr. 3 Car. B. R, one libelled 
in the fpiritual court for the wool of rotten Qieep, and a prohibi- 
tion was prayed, upon a fuggeftion that he had paid tithes for the 
wool at Qieering time, and therefore ought not to pay them again 
the fame year; but it was determined to the contrary ; and it was 
alfo agreed, that in that cafe if he had fold the ftieep after (heering 
time, he (hould pay tithes for their wool pro rata before the fale. 
In Lyndw. 141. b, 142. ver. *« renoventur^* he fays, ** Si eadem 
«« terra bis vel ter Jeminata fuerit^ vel fapius fru^um produxerit^ 
«* danda toties funt decima,** So, of pigeons, and other creatures 
which breed often in a year. As to Baxter and Hope*s caje^ that 
tithes ftiall not be paid of, ISc, it is true, the court there did not 
grant a confultation becaufe the rewine grafs is a thing of no value; 
adly. it is by manuring the land to make it more fertile, being con- 
verted into dung: and 3dly. for the maintenance of their Iheep. 

As to the fecond part of the fuggeftion, that here ftiould be a mo» 
dus decimandiy I fay that here is no recompence or confideration to 

the 
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the parfon, and I refer io Hall and Fettiphce* s cafe \ there, there 1633. 
was a prcfcription to pay tithe cheefes between fuch a day and fuch " ■ 

a day to be difcharged of ail other tithes of milk in that fame year ; 
and adjudged a good prefcription, becaufe of common right the pa- 
rifhioner is not bound to make the milk into cheefe* But it was re« 
folved, that if the prefcription had been, that in confideration he 
paid the tenth quart of milk between fuch a day and fuch a day, 
that would not have been good, for it is no more than he muft have 
done of common right. The fecond cutting is of as great value as Qu. 
the firft cutting ; and woad being but a new thing, there can be 
no prefcription refpe3ing it. 

/lc£7j;7(7r^ acquainted the court, that in the cafe of the tenth pound 
of wool, cited by Mr. Bearcy he was of counfel, and that they had a 
confultation, contrary to what Beare had faid ; to which Janes J, 
agreed. 

Richardf$n C. J. — I confider this a very great and doubtful cafe; 
for I cannot conceive how payment of a part (hould be a fatisfaSioa 
for the whole, and in efTecS this is fo ; and the fecond cutting being 
as good as the firfi, it would be a plain non decimand^m As to the 
afes that have been put, to the contrary, I will agree to fome of 
them. ift. As to the cafe of the fiubble, I agree that no tithes 
(hall be paid of it, i/?. becaqfe tithes were paid of the corn, which 
is the principal, and the ftubble is of no value ; id. becaufe in the 
cafe of fiubble, there is no fecond renewing. As to the cafe of 
fniits, as apples, ^c. I conceive that two tithes are payable. As 
to the aftermath, I agree in the difference that has been taken by 
Palmer, and I will mention a cafe in the C. P. which arofe in Cam" 
hridgejbire: — One prefcribed, that where the grafs grew in a wet 
place, in conflJeration of his carrying it out of fuch watry ground, 
and to another drier place to make it into hay, he was to be dif- 
charged from the tithes of the aftermath \ and held to be a good mo- 
iu$ decimandi. As to the cafe of the grafs which grew after the 
corn was fevered, it might be perhaps, that there were no tithes of 
it, becaufe of fuch fmall value. But in the cafe at bar, there is a 
new increafe, and the law i5, that de omnibus renovantibus et crejcen* 
tibus^ (ffr. tithes (hall be paid. And as to the raking5, I hold that 
where the rakings are of great value, or if they arc left on the land 
coviooufly, that tithes (hall be paid of them ; but if they are left 
there in a fmall quantity and involuntarily, it is otherwife ; and 
therefore the words of the fuggefiion in fuch cafe are minus volun- 
^t. So it was now lately refolvcd in this court for the locks of 

wool 
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1633. wooV of fliccp at (heerlng time upon this fame diftinflion, iirherc they 

' are left in great quantity, or by covin, and where not. This cafe 

(hall be argued next term ; and if the court (hould then have any 

doubt, it (hall be afterwards argued by the counfel on both fides, and 

the court will deliver their opinions feriatsm^ 

yortes J. faid, that he intended to have fpoken to this, but that 
he fubfcribed to the rule of the chief juftice. 

Croke and Berkley accordingly; and they added, that notwithftand- 
ing what had been faid, they were ftrongly of opinion, that no pro- 
hibition ought to be granted, and [o they had been ^Iways, elfe they 
would not have confented, that the pahy (hould be delayed of his 
prohibition fo long as Michaelmas term. 

Jones J. — If apples are gathered, part at one time, and part at 
arK>ther, there is no doubt but upon thefe feveral gatherings, there 
fliall be feveral tithes paid. 

Rkhardjon C. J. — Here at Fulham they have peas which are early 
ripe, and fold at London^ for which they pay tithes, and yet at har- 
veft, when they cut down the remainder, new tithes are paid. 

Croke J. agreed the difference which had been taken touching 
the aftermath by Palmer: and he faid, that in this cafe the bafkeu 
are things of necc(rity for the ufe of the owner of the nine parts, 
and the fecond cutting is nearly as good as the firft by the confe(riOA 
of the party himfelf. And as to the rewine, and rakings, and locks 
of wool, he took the diftin6lion made by tfie chief juftice, for ^^ 
minimis non curat lex: alithy if in great quantities or by covin. And 
Jones J. was of opinion that there (hould be no prohibition ; for 
the providing of thebafkets was for their own ufe ; that they might 
as well prefcribe to be difcharged of the tithes of corn, becaufe they 
were at the charge of providing fcythes to cut it down. Which 
/ Berkley agreed to, and faid, that of pigeons and hens, and fuch crea« 
tures as bring forth twice in a year, double tithes are paid. 

Richard/on C. J. hefitated about, agreeing to the cafe of ofiers 
put by Mr Attorney. 

Jones], — If you could make this the cuftom of an entire county^ 
confuetudo patria^ yoii might then prefcribe in a non decimando^ at 
in the calc of the Wealds of Sujfex ; quodfuit conceffum. Adjourned 
to Michaelmas term^ and no prohibition interim. 
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1635. 

M. 1 1 'Car. A. D. 1635. B, R. 

Sjdown V. Holmes. [Sir W. Jon.(/) 368.] 

'^IIE prior of Bredfall[u) was feifed of lands in the pariQi of 
Bred/all before time of memory, and all the priors held them 
before time of memory exonerated from the payment of tithes : 
the lands came by diffolution to king Henry the eighth by the (latiite 
of 2:7 //. 8. the abbey being under the value of 200 1. per annum ; 
the king made a grant of the lands, and by mefne conveyances they 
came to one Beniley^ who leafed them for years to Sydrwn. Holmes^ 
the parfon of Bred/all^ faed Sydown in court chriflian for the tithes ; 
and a prohibition being obtained upon this furmifey the parfoti de- 
murred to the declaration, and prayed a confultation. 

The cafe was argued at the bar feveral times ; and this term it 
was argued upon the bench by the juflices. Three of them, 
namely, Bramfjione^ jfones^ and Berkley^ agreed for the defendant, 
that a prohibition did not lie. Crohe e contra. 

The cafe was divided into two points. — The firft was this : a 
priory holds lands exonerated of tithes by prefcription : the lands 
come to the hands of a layman: afterwards, the priory is diifolved: 
whether the tenant of thefe lands fliall have the benefit of this pre- 
fcription without the aid of any ilatute or a£l of parliament ? The 
fecond queftion was, whether lands of an abbey, which came to the 
king by the fiatute of 27 //• 8, and were exonerated of tithes in the 
hands of the prior by prefcription, fliall be exonerated in the hands 
of the king, or of his patentee, by the flatute of 27 H. 8. or the 
ftatutcof 31 //. 8.? 

As to the firft point, all the judges unanimoufly refolved, that 
there were three manners of difcharge from tithes without the aid 
of any Ilatute, viz. by privilege or bull; 2. by real compofition 
>nd prefcription in modo decimandi \ 3. by general prefcription in 
»w dtcimando. The firft, namely, by privilege, was confined to the 
Templars, the Hofpitallers, and Cillertians, who were exonerated 

(0 This cafe is likewife reported by Cr%kt<i [Cro. Car, 41*.] but Sir. IVm, ^wri's rc- 
t'lioQ is more natural, more Ample, and more circumftantial. 

I (») The priory of 5r//«//, Btiydefale^ or Brtijdly in the pariOi o^ Bred/all of Breadfml!, 
\ '^ tbe county of Derbjf, In Sir tfrn, Jonn^ Report it is called BrmdflalL and in 
^ii Brif^li cafy miftakes from the fimilarity of found 

by 
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1635. by a general counoil (as it feems) ; for it is faid by Panormifan, ta* 
" pite ex parti dicimis^ ^iod privileglumnon fohMndi decimas datur irt 

apice juris canomci Cijferiienftbus^ Hofpitalariis^ et Templarlis Jolum^ 
modby et non alJis monachis quibufcunque, 2. Several abbies were 
difcharged by the pope's bull, fometimes granted to an order, as 
to the Prxmonftratenfes, or to a particular abbey. Thefe were per- 
fonal privileges, et omnia perfonaUaprivilegia [z&Panormitan there faith) 
certam babent interpretationemy et non tranfeant de una perjona ad 
aliam. If therefore a corporation which had fuch a privilege was 
diflblved, or its lands were granted over to another, the privilege 
was gone, and the grantee or feoffee of the lands mud pay tithes. 

The fecond difcharge is by real compofition. This, as it appeal's 
in the Regijier 438. and F.N.B. 41. 43. is, when a fum of money, 
or lands, are given to a perfon by the aflent of the patron and ordi- 
nary, in recompence of all manner of tithes ; there, the land is dif- 
charged of tithes in fpecie^ and the modus is made tithes: and if the 
lands are transferred or granted to another, the feoffee or grantee 
fliall have the benefit of it : and upon the ground of a real com- 
pofition, a modus decimandi by prefcription is maintainable upon a 
prefumption that there was a real compofition, which is loft. 
F.N.B./^i. Regiji.-fi. 8 £,4. 14. and % Rep, Bijhop of IVin^ 
chejler^s cafe : and of fuch a prefcription any one, who has the land, 
fliall take advantage. 

The third is a difcharge in non decimando^ either in fpecie or other- 
wife, by prefcription, of which an ecclefiaftlcal perfon only was 
capable, as appears in the Bijhop of fVinchefer*s cafe : for a layman, 
by the council of Lateran^ was not capable of tithes either in per- 
nancy, or in difcharge ; but an ecclefiaftical perfon was capable of 
both, and was not bound by that council. 

Thus far all agreed ; but Berkley went farther, and faid, that the 
prefcription mufi b^ intended to have been either upon a privilege, 
or upon a real compofition before time of memory. Privileges 
were the more frequent ; the other was rare : in the prefent cafe, 
therefore, it muft be prefumed that it was founded upon a privilege 
in the beginning ; and if fo, it will follow the nature of the be- 
ginning, namely, a privilege ; and all privileges, as was faid before^ 
were perfonal, and were extinA with the perfon,' and therefore the 
prefcription (hall be extin£t. And fo he held, that in this cafe the 
prefcription was perfonal, and extinfl by the diffolution of the cor- 
poration, and could not be extended to the king or hb patentee. 

And 
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And Croie agreed, that if it mud be prefumed to be upon tbe 
ground of privilege, that then it was gone ; but he faid, that it fhall 
be prefumed to be upon a real compoGtion, and then the tenant of 
the land fhall have t4ie benefit of it. Bur he gave no reafon to 
ftew, that fuch prefucnption ought to be made. 

yones agreed to the ground taken, namely, that if the prefcription 
fiiall be intended to be upon the idea of a privilege, then the pre- 
fcription was gone, and determined with the perfon. And Bramju 
flon agreed to this, and that it was a ftronger pre(umption than that 
it Mras grounded on a real compofi^ion. And JFones inOfted, that 
it (hould not be taken to be upon a reai compofition ; for though a 
a prefcription in mod^ decimandi by payment of a (urn of money 
was good upon intendment that it was grounded upon a real com- 
pofition, for tlie payment of the fum is good evidence of that ; yet 
in a non decimando this does not hold ; and fo it is refolved in the 
i'tjhif of ff'lncbeji^r^s -cafe^ 2 Rip, And Brampftan and If^ms faid, 
that there might be an intendment of another fort of the com- 
nencereeBt. It is faid before, that ecclefiaftical perfons were capa* 
Ue of tithes in pernancy, and of an exoneration from the payment 
of tithes, and weie not bound by any canon or council : that there- 
fore may be the commencement of the prefcription ; and if £b, it is 
peribaal, it is tied to the chuTch^ et non €gredUur perfonam : whea 
therefore tlie land comes to the hands of a layman the prefcription 
is gone, y^nes added, that inafmuch as a layman is not capable of. 
a prefcrVption in non decimando in himfdf, nor in his an^ceAor, he' 
onnot be capable in a que ejhte. So that the three judices held^ 
againll tbe opinion of Croke^ that the privilege of prefcription waf 
goae by the diflblution of the abbey. 

As 10 the fecond queftion, they divided it into two conddera* 
&itt ; the one, upon the ftatute of ^^ H. 8. only; the other, upoi> 
theSatutes of 31 f/. 8, and 27 H. 8. conjointly. 

Crtike held, that by the ftatute ofTfjH.S. this privilege by pre* 
fcripiioo, as well as all other privileges and exemptions from tithes^ 
was reierved, and given to the king by the words of the aft. It 
pves ^ all eights, and interefts, and hereditaments, and that in as 
Wp and ample manner as the abbots held them ;" and this privi- 
kgiwas ^« an hereditament, and a right, and ap int^srefti'' an4 
li)e lands weie given ^ in as large and ample manner a^ the ^bbot 
kimtlf bad iheoi /' and be held thero difcharged of tithes. And 
bitber, ih^ intention of the a£l was to give the privilege for 
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1635. ^^^^ abbies, as \/veIl as other abbies, which, came to the king by 
■ 31 //.j8. 

Th^three other jufliccs held, that this privilege was not prcferved 
nor given \o the king by this flatutCf for the words of the fiatute 
being general do not extend to this particular privilege, which is 
not any thing in rights or inierefly nor properly an hereditament ; but 
ai matter of difcharge merely. Tf:eAIarqulsofIP'inchejUr*s caje^ 
3 Rep, proves tliis, where thcfe words, " rights interefi^ hereditament^ 
and in as ample manner'*, in an afl oF parliament, do not extend to a 
writ of error, or right of adion. 2, No fuch intent appears in 
the fiatute ; for if the legiflator had had any fuch, there would havo 
been a claufe of exemption, as there is in the fiatute of 31 i/. 8. 
. Croh alfo held, that admitting that this privilege is not preferved 
and given to the king by the fiatute of 27 //• 8. yet, taking tbo 
ftatutes of 31 //. 8. and 27 H. 8. together, it is faved ; for, I ft. 
the words of 31 H. 8. extend to it. 2d. If not, it is within the 
equity of it. As to the words, abbies under 200 1. per ann. were 
not diifolved until after the end of the f>arliament of 27 H. 8. and 
' then the words of the 31 //. 8. extend to all abbies that came to 
the king after 4 Feb. 27 H^%, 2. Although in fididn of law> a 
ftati^tc fliall have relation to the firft day of the parliament, yet, in 
tfuth, nothing is fettled, nor is it a perfe3 fiatute, until the parlia- 
ment is ended, and that was after the 4th of Feb. 27 //. 8. fo that 
tte words of 31 H. 8. extend to it : and the king (hall not have 
the mefne profits accruing between the commencement of the par- 
liament and the end of it. 3. The words of 31 //. 8. are in the 
purview " all aibieSf** without diflinflion^ Farther, admitting that 
the words do not extend to this privilege, yet it fliail be within the 
equity of the afi. For it was the intention of the ftatufe of 31 
H. 8. to give the king equa} benefit of the abbies given, by the 27 
H. 8. as of thofe given by 31 //. 8. and ail were within tlie furvey 
of the court of augmentations ; and it was to encourage purchafers, 
which goes as well to the one as to the otlier. And, iafily^ Crde 
infifted upon contemporary cxpofition, and faid, that feveral prohi^ 
bitions(;ir} were granted upon thefe ftatutes in the beginning oC 



•(a-)TI« nfei referred to by C««l* are Aated in lui report, and arc 7 r//^». je##. si4« 
and ifayunfj in £. R, P. a.? ^//». Rtt. 52S. CogtM an<^ Fiurfax^ U B. X, /. JT 
FMz. Smitk and Vaw^fm, and in 40 Zlix.. Rot. 679. 'Betiij, and /fW/rr, wbicb ii th* 
rame cifc with thai which ii railed Berry % in the icxr, in ali wfilch probibitions Wcr# 
^antfd upvMi the fu'mife I'.iat tiw iandi came -to tht crown by the statute of iy tf* %, 
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^been Elizahrih^t f€ign, and conflanfly afterwards, and in this cafe 1635. 
now in queAion, between Berry^ the owner of this land, and the .^» 

parfon, a prohibition was heretofore granted ; whereupon he con- 
chded, that this privilege was prefervcd either by* the words of the 
fatute of 27 //. 8. or by the equity of k ; and if not by that fla- 
tatCf yet, by a conjunAion of the ftatutes, it is givejQ by the words, 
or by the intent of 31 //. 8. : for the claufe of exemption from 
tithes in 31 //• 8. does not in words extend to monallcries diflblved 
after the 31 //. 8. but only to thofc diflblved before, and yet, (as it 
isrelblved in the ArchUJbop of Canterbury's cafe^ 2 Rff^) this claufe 
of exoneration from tithes in 3J //. 8. extends by .equity to monaf- 
trrics dMTolved afterwards. 

The t liree other jufticcs were of the coi^f rary op inion 1 n bo th poi n ts, 
namely, that therlaufe of difcharge from tithes in 31 //. 8, <loes not 
extend either by the letter, or the intent of it, to monafteries dif- 
folvedby 4 Feh. i*] H* 8. JJ^r^/rj infilled upon two reafons; the 
ty», that the right of tithes de mero jure belongs to the parfon of 
the pariQi ; and when the abbics were diflblved by 4 Feb. 27 //. 8. 
tbc right of tithes was jrevivcd to the parfon i ^nd thofe thing? 
which are extinft cannot be revived by the general words of the 
ifi of 31 /f. 8. 2. He held, that the parfon was >yithin the faving 
x>fthe 31 /f. 8. for he is not within the exception of the faving, 
jamely, " donor, founder,". l£c. 

Jm^'did not rely (as he faid) on thcfe reafoi^s ; for, if monafteries 
veire fpofcen of, this extends to abbies diffolvcd after 27 //. 8. an^ 
■befare 31 ff. 8. as well as to abbics diffolved by 27 //. 8. ^ and the 
irords too of the a£l are exprefs to give a difcharge of tithes \ all 
'ifcharges were within the intention of the a3. And 2. the cldufe 
of ex.emptSQn is .after the faving \ and the faving e^ctends only to 
things before* 

irampptm C. |. faid nothing to this ; hut they all agreed in qm 
*ing, that the 3;l f/. 8, does not give any aid in this cafe ; for the 
ilaiute fpeaks in expreft terms of monafteries after the 4 Feb, 2'j 
Af. which came .to the king ; and the claufe of exemption wa^ 
intended for thofe ^bbies, which came to the king by force of that 
fcwe, and ^ot to other lands that were given to the king before 
iOr afterwards by another a3 of parliament ; as was refolved in the 
4rM^gp ffCantffhNy'scafey 2 Rep. for Moiiftone college. 

7t¥fr«Bf wered Crok/s rcafon : l . That tiie abbies were not 
Solved 99til after jthe fiatutc of 27 H. 8. and be faid, that the 
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1635. flatute of 27 H. 8. adds a much fironger daufe diSetent from 3^. 
' H. 8. The ftatute of 27 //• 8, gives to, and vcfls in, the king all 

abbies and their pofleflions, that were under 200 1. pir annum^ and 
by tha^ the king had them in a£lual pofleflion without any other 
a£l or thing to be done ; and fome of the abbies too were diflblved 
within ?. year before, and given to the king by the ad in pofleflioQ* 
But the 31 //. 8. we fee, does not give any abbies to the king, but only 
vefis in the king the a£lual pofleflion of all abbies which were fur- 
rendered, or fliould be furrendered ; and without fuch furrender 
they were not given to the king. But Jones faid, that though thb 
be true in the general, yet the fiatute in particular cafes gives the 
lands of abbies to the king, as of thofe abbies which wefe of the 
donation or foundation of common perfons, the lands of which 
would by the dlflblution cfcheat to the founder, if there were 00 
a£l : but the ftatute of 31 //. 8. gives the lands to the king in that 
cafe ; fo that Crohi*s firft obje£lion is anfwered. 

As to the relation of the aA of parliament, they faid, that it (hall 
have relation to every purpofe to the firft day of the parliament, 
and ftiall veft the land that day in the king, and the king (hall have 
the mefne profits from the firft day of the parliament. And this 
was agreed by feveral authorities ;. vide Partridge and Croker*^ cafe 
in Comm. 33 H. 6. Pillington\ cafe, Wc. 

And Jones faid, that the words of the aQ go only to abbies dif- 
folved after the 4 Feb, 27 //. 8. for the preamble of the a£l fpeaks 
of divers abbots, priors, ^c. of the faid monafteries and priories ; 
and there is no mention of any other monafteries but thofe which 
were dilTolved after J^, Feb. 27 H. 8. and though in the beginning 
the words are general, all monafteries, priories, (^r. ; yet that 11 
rcRrained ; for the patentees ftiall hold the land exdserated of 
tithes free as Xht faid abbots' and priors held them; and the Jaid 
abbots are only the abbots of the faid houfes mentioned in the pre« 
amble, and thofe were abbies that were diflblved after ^ Feb. aj 
//. 8. And as to the cafe urged, that the faid claufe was taken br 
equity, out of the Maid/lone college cafe ; that was for anotbet 
reafon ; for there, though the^abbies were diflblved after 31 /!/• 8» 
yet thofe were vefted in the king by that a£l ; and it was^ the in^ 
tent of the ftatute to give' equal benefit in monafteries di(rolyedl 
after, as to thofe which came to the king by, that ftatute* Bt^C 
here, there does not appear to be any intention to extend thi* 
claufe to another a£l of parliament made before, no mention 
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Iieing made of that a£l, but there being rather an abfolute ex- T635. 
dafioii. ■ I 

At to contrmporary expoficion, and precedents, they anfwered, 
diat the rule of contemporary expofition does not hold in omnibus: 
for in the Arcbbijbop of Cantirhurf s cafe the contemporary expofi- 
tion was e controj but there was no exprefs refolution on the point 
until that time, and upon great debate the expofition was altered. 
And in our cafe there is no refolution e contra before. And as to 
precedents, it was anfwered, that many of thefe points pafs fub 
JHenfiOf but there is no dired judgement on the other fide. It was 
je(b1ved and adjudged in fVright and Gerard's cafe^ 18 Ja. C, B. 
that the ftatut^of 27 //. 8. does not preferve the privileges of ex- 
emption from tithes : and 31 /f. 8. does not give or preferve any 
fach privileges in cafe where abbies came to the king by the 27 
H. 8. In the fame manner both thefe points were refolved in the 
exchequer, 4. ya. in the cafe of Ward and Clarke, And in the ar- 
gument of fVeJlm and JVhitton*s cafe in this court, it was agreed 
accordingly by Hyde^ Dodderidge^ Jonesy and PFhitJocl. They con- 
dttded, therefore, that a confultation (hould be awarded. 

lathis cafe, in fliort, thefe points were refolved : id. That an ill point 
ibbot or ecclefiafiical perfon may prefcribe in non decimando : but, "^*'^^*^ 
when the corporation is diflblved, or, when the corporation grants 
flie land to a layman, fuch layman (hall not have the benefit of 
the prefcription ; for it was perfonal to the abbot. 

2d. It was refolved per totam curiam^ that this privilege by pre- id point. 
icription, and other perfonal privileges, by bull or order, belonging 
to d>bies which were under 200 1. per annum ^ and diflblved by 
4 hh, 27 H. 8. were not preferved and given to the king by that 
Satute. 

3d. That privileges by prefcription, or by order or bull, are pre- 3d point. 
favtd by the claufe of 31 H. 8. and neither the king, nor his pa- 
tentee fhall pay tithes. But this extends only to nionafieries dlf- 
folved after 4 Feb. 27 //. 8. and therefore the leffcr abbies under 
^1. per annum which were diflblved by 4 Feb. 27 //. 8. are not 
ificluded within the faid claufe of 31 //. 8. 



1 ^3 



4«6/ 

r 



CASE S. 



A fofefl- 
dirch;irged 
of tithes 
whilft in the 
king's 
hands, in 
rigiic o( his 
prcrogatii^c, 
is not Hif- 
chsr^ed iq 
the l-.ands 
o{ the pa- 
tentee. 



Hill. II Car. A. D. 1636. B. It. 

Earl of HertffM Vi Leeeh. [MSS. ealthorpe. j 

'TiHE plaintiff dcclareth, that whereas £.6. i^July^ i E.6. wasfeifeif 
^ of the foreft of Sav^rnack{y) in thfe county of fFilts^ whereof 
eight acres of pallure called EarFj Heath zte^ and time out of mind 
have been^ parcel in fee in the right of his crown of Eftglafui: and! 
whereas the faid late king E. 6. and all his progenitors, late kings 
oi England^ were feifed of the foreft aforefaid, with the appurtenaoces 
whereof, ^c. in fee as in right of the ctown of England^ and the 
faid ^ight acres of paflure called Earl*s Heath time out of mind had 
holden and enjoyed acquitted, difcbarged, freed, and privileged of 
and from t}ie payment unto the proprietor or farmer of the rt&otf 
of Burbadge^ of any tithes whatfoever^ of, from, and upon the faid 
eight acres of pafture^ with the appurtenance$ or any part thereofa 
yearly for all the time aforefaid growings happenings renewing, ot 
increafing : and the faid £. 6. being of the foreft aforefaid^ Whf ro^ 
of, ^c. ill form aforefaid feifed, and holding the aforefaid eight 
acres of paftureacqu;ttcd,difchargcd,freed,and privileged of and front 
the payment to the proprietor or farmer of the re£lory of ail man* 
iter of tithes growing Or renewing in the faid eight acresy didi oit 
04 Juiy^ I E. 6. under his great ftal of England^ grant the laid 
foreft^ with all liberties and privileges to the faid foceft belongbgi 
iinto Edward duke of Somerjet^ and the heirs males of hb body \ 
that the faid Edward duke of Somerfet died, and the faid foreft de« 
(cended unto the faid Edward earf of HeHford^ as fqn and heir 
male of the faid duke ; 25 May^ 13 Ja. the faid earl of Hertford 
made a leafe of the faid eight acres to ^^« M^rr the plaintiff ) 
and that by the fiatute of 2 & 3 £. 6. it is enaSed, that no perfim 



ft 

(y) The v^ry fame qucflion with refprrt to the fame foreft arofe in the ttfe of Mtfii 
inrl Cff/ff Hi/. 16 Ji. and it i* the diclarktioji in that cafe which Sir HtMy Cmitk^f$ 
recites in the inirodudion to his argument. The only difference between the two caftf 
is, that in that cafe the qjefiion was between the rcdlor and the leffee of thfc patentee | 
in this cafe, it is between the rcaor and the patentee himfclf. Whether the cafe of Noyts 
and Ctolfe ever received any judici.il derermination, I know nor; the pleadings may be 
f(Jund in kyinch'x Enttl^i 641. I have met with the- arguments %if Henden zuA Apt^ 
Icrjts. in that cafe in Tmrnor^% manufcript reports: but they have not enough of novdry 
or ingf nuity to juftify my extending iIjq woiJt liy tic infertioa oj tiitm. 
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(hall foe or be compelled to give or pay any tithes For any manner i6'26« 
of landsf tenements^ or hereditaments which by the laws or ftatutes . 
of this realm, or by any privileges or prefcriptton, were not charge- 
able with the payment of any tithes, or ^which were difcharged by 
any real compofition ; and whereas the faid eight acres by prefcrip- 
tioD time out of mind, by the laws and ftatutes of this realm, were 
not chargeable with the payment of any tithes unto the proprietor 
of the refiory of Burhadge^ but freed and difcharged from the pav- 
meot of all manner of tithes unto the faid proprietor of the fatd 
ledory of Burbadgt ; that neverthelefs the defendant had libelled 
•gainft bim for tithes. 
To this declaration the defendant demurred. 
So as the mere qucftion in this cafe is, whether this was fuch 
a dtfcharge of payment of tithes iu king Edward the fixth, as that 
the patentee, after fuch time as the king bath granted the foreft to 
him and his h^irs, (hall be capable of this difcharge of tithes, and 
fhall be difcharged of payment of tithes. And 1* conceive that it is \ * Caltkorpt, 
for this difcharge of payment of tithes of the foreft of Sawrnack that ' 
was in the king, was a real difcharge of payment of tithes, and not 
a perfonal privilege ; and it being a real difcharge, and not a per- 
ianal privilege, the patentee is as well capable of the fame, as the 
king himfelf was, during the time that the foreft was in the hands 
of the king. 

M. II Car. Sydiwn v. Holmes. In that great cafe that was fo Supra. 
Iblemnly argued in this court by all the judges, although it was . ' 
adjudged, that where the abbey came unto the king by the ftatute 
of 27 //. 8. and the prefcription was, that the abbot and his pre. 
deceflbrs had time out of mind been difcharged of payment of 
tithes, yet this prefcription would not ferve the turn upon the fta- 
tute of 27 H* 8. becaufe it ihould be taken to be a perfonal privi- 
lege, whereof none was capable but the abbot himfelf; but, it 
was there agreed by all, that if the difcharge of payment of tithes 
bad been a real difcharge, as, if there had been a real compofition, 
or ibmething given formerly in lieu of thofe tithes ; there, the dif- 
charge (hould have gone Vith the land, fo as whofoever had the 
* land Oiould be difcharged of paymen: of tithes ; according unto 
WntRegifltri^.^nA F.N.B./^i. (^ 

And for the proof that this is a real difcharge, I conceive it will 
be material to (hew, that the fettling of payment of tithes in this 
kingdom of England^ is merely grounded upon decrees and upon 
VHUicila : for, although tithes were paid in fome kind, yet the 
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fettling of parochial nghtt and the fixing of payneot of tithii 
upon the parfon of that pariih where the lands did lie^ was made by 
decrees and councils* 

SeU. Hi/l. 8i« It is faid,, that the parochial priefts had not at 
firft fuch a particular interefi in the profits received in oblations, at 
^* of later time« All that was received wherefoever in the biQiop« 
rick, was as a common treafury to be fo difpenfed. One part was 
allowed to the maintenance of the miniftry, out of which every 
parochial miniAer had his falary ; another to the relief of the poor, 
; fick, and flrangers ; a third to the reparation of churches ; and a 
fourth to the bi(hop. ConciL Antioch. 103. & 104. and Urian 
c. 11. q. 2. f. a6. Sj^ned. R^m.Juh. P.P. c. $. and Gelaf. Dicretm 

Id. 80. The word Parotcia or Parijb at firft denoted a whokr 
biOwprick, (which is but as. a great parifli) and fignified no other* 
wife than Diocefe ; but afterwards was confined to what our com- 
tnon language reAfains it. The curates of thofe parifhes were fuch 
as the biOiop appointed under him to have care of fouls in them \ 
and thofe are they whom the old Greek councils call irfw€yltpei 
sirixcDpioi, or 01 if Toui x&ip^^9 or tv rat^ msfiati Tf^taCwl^m^ that iSy 
Prejbyteri Parochianiy within the bifhoprick* Thefe had their 
))ari(hes afligned them^ and in the churches where they kept thetr 
cure, the oflferings of devout chriftians were received, and difpofed 
of in tnaintenance of the clergy and relief of diftrefled chriftians 
by the Oeconomi^ Deacons^ or other officers thereto appointed under 
the hi (hop. ConciL Gangr, Can. 67. and Chaked, Can. 204« 

Id. 58. ConciL Ma fife. Can. 5. jf. D. 586. Lrgcs divine con-' 
fukntes facerdotibus ac minijiris ecclefiarum fro handitariA por/ione 
omni p^pulo praceperunt decimas fru6luum fuomm locis Jacrh prttftdrt^ 
14{ nullo labore impediti per res ii/egitimas fpiritualibus poffint xiacare 
fninifieriis ; quas kges ckri/iianoram congeries longis temporibus cufio^ 
diret intemeratas. Vnde Jiatuimus^ ut decimas ecclejiajlicas omnis 
fopulus inferat^ quibus facer dotes aut' in paupertim ujum^ aut in capti'" 
vorum rtdemptionem erogatisy fuis orationibui paeem populo acfoiutim 
impetrent. 

Id. 72. ^icunque decrmam abfirahit de ecclefii dd quam perjufli* 
V tlam dari debet^ et earn prafumpiuosl^ aut propter munera aut amici^ 

tiam^ vel aliam quamltbet accafionem^ ad aliam eccle/iam dederit^ a 
eomite vel a miffo noflro dijlringatur vel ejufdem decima quantitatem 
cum fu& lege reflituat. Leg^ Longobard. Lib.'^. tit. 2- ^-7* So, 
another was made againft perfons under pain of deprivationi that 
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-idey fliouM not perftiade parifliioners to come to theii' churches, tf x6'26. 
Jims duimas^i dare. Benedi^l, Levita, lib, 7. r. 141. With which - 
agrees the complaint made about the fame time in the council of 
Fmia againft fuch as ufed to give away their tithes aJiis ecclfjiis pro 
UKhu And many exprefs examples are of fuch grants made, not 
otberwife than as of rents-charge arbitrarily created. Synod. Tici-- 
nemf. r. l6. q.l. c. in Jacris Cancnibus 56. 

And although out of any continuance alone of voluntary pay* 
BMnt, a kind of parochial right (which alfo by the laws of the time 
every reBor fliould have enjoyed in the territory where hedifpenfed 
the facraments) were created ; yet confecrations of tithes (not yet 
efiabliflied by a civil title) made to the church of another parifh at 
the by-owner^s choice, were pra£lifed and continued in force ; as 
may plainly be colle£lied out of an old law made (but not put in ex- 
ecution) for puniftmeqt of fuch confecrations by compulfion of the 
pany to reftore to the church the quantity of the tithe fo aliened. 

Undw. Lii> 3. De locato it C9ndu5io^ ver. ^* porlfytus*** Hapor^ 
6ms poiuerunt pervenijje ad locum religiofum de conceffione etiam loses 
cm /olius dicecefcmi confenfu de decimis vel proventibus quaslaicus ta^ 
Si §b ecciffia aUd habuit infeudum ab antiquo. Et hoc verum^ Ji talis 
fsrtisms decimarum its douata fuerunt ante Concilium Laleranenje^ 
fud celibraium fuit anno Domini 1179, tempore Alexandri tertii^ qui 
put Senenfis. Nam ante illud Concilium bene potuerunt laid decimasim 
fmdum retimre^ et eas alteri eccleftee vel monaJlcTio dare ; non tamsn 
(•ft tempus diifi Concilii. 

a Rep, 44* Bifhop of fVincheJiei^ s cafe. — It is refolved, that a mere SniH-a* 
layman that was not capable of tithes in pernancy, was yet capable 
of the difcharge of tithes at the common law in his own land, as 
yri\ as a fpiritual man : for, by the common law, the parfon, pa- 
\swi «id ordinary* might have difcharged a pariOiioner of tithes in 
lit own land ; or the parifhioner might have given part of his land 
to tbe parfon for difcharge of his tithes in the rcfidue. 8 E. 4. 14. 
Kt^fier 38. And there it is faid, that it is commonly faid in our 
books^ that, before the council of Lateran^ every man might have 
given his tithes to any ecclefiallical perfon that he would. 

7 £• 6. Dy. 84. A portion of tithes, is, where a man hath any supn 113. 
pto&t of tithes within the parith of another parfon or vicar. And 
'he original of it is ante conciliuin Lateranenfiy quo tempore licebat^ 
^cuiqui difiribuere etfohere libcre pro libitufuo decimal fuas feu ali-^ 
fni fortionem inde cuicunque ecchjia fecundum meliorem difcretionem 
fram^ and there was no rellraint to any church or parifii in certain. 

Soj 
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l6i6. So, by continuance it accrued to a right or title; and this was fir 

* ■ *• given For prayer or devotion. 8 Jjf. pL 25. doth agree with ihii. 

44^.3.5. 

'lo //. 7. 18. Before the council oi Laitran every man mighf 
give his tithes unto any curate ; at which time it waB decreed by 
the fame council, that frotn time to time no man fliould grant or- 
give his tithes, but to his propf»r curate. 

7 E' 3- 5' By Herle. — The tithes that are out of any parifh may 
hot now be granted to whom a man wills ; for the bi(hop of the 
place (hall have them. A^id it is againft reafon^ that a man may 
not give his alms unto whom he wills. 

Seld, 76. The bilhop of Xaintonge maintained, that no chorch 
lands were to pay tithes to any church. And Godfrey^ abbot of 
Vendojmey (harplv correfts him in an epiftle, faying, MWj diHum tft^ 
ifuia dicitity qmd ecclefa non debit declmam dare. Hoc verum tft^ 
uhi ecclefta nihil habit in parted a alter ius ecclefia ; uhi vero eccft/ia in 
alterius ecclejia paracid poffejponem aliquam haiety vel fuippiam qu»J 
decimari debeat^ ibi ecckjia ecclefta decimam reddere debety Ji illudjujli 
pcjjidere dejiderat. 
^ HiU 9 Ja. A free fchool is built upon part of the church-yard of 

Paul*s in London : tithes (hall not be paid of it unto the minifter 

* Scc^'ew- of St. Fatth*%* : for ecclefta eccJefia decimas non filvit. 

Rcpcrt. HiL Y] EUz, B.R. A vicar is endovted de minutis decimis : he 

vol. I. 349- (hall not have the fmall tithes of the glebe of the impropriate 
parfonage ; inafmuch as this was difcharged before in the hands of 
the parfoD. But^ if the glebe come into the hands of a laynuin fe« 
vered from the appropriation, tithes (ball be paid of it both unto 
the parfon and unto the vicar. 

Seld. 112. Infeodations of tithes unto laymen were ordinary imtil 
ihp council af Lateran hoWen 1078, at which time the canon was^ 
made, Decimas quas in ufum pietatis conceffas Canonica auEfmteis S^ 
monjhaty a laicis pojpderi apojiolica au^oritate prohibemus^ Sivi enim 
ah epifcopisy vel regibusy vel quibujlibet perfanis eas acceperinty mfi it-" 
clrjia reddiderint^ Jciant fe facrilegii crimen incurren. Which kt 
the fame fyllables is iterated in the general council of Latiran hoUca 
in 1 1 39. 

Id. 117. Princes fometimes joined with the bifhop to bring^io the 

pihytncnt of tithes, .that thereby tliemfelves might have beneficial in— 

feodations of them from the church. But, as princes made infeoda— 

•tions out of their own dem'efncs, or their own churches, fo othci^ 

private lay perfons; and the clergy fometimes of tithes already 

vcfl^ 
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It&ed in theiD, and fometimes, it C^ms, out of their demefiies. 1636. 

hioffraburg. A.D. 1073.^ <i # 

U. 284. It appears, that in 1 1 //. 3. a Tpecial grant was made 
^ by die kingt that tithes of hay and mills fhould be paid thenceforth 
ia all bis demefne lands, which before then had not been paid. Do^ 
mnu nxy faith the patent, de concilio archiepifcoporum et epijcoporum 
fmrnn concejjiiy ut decima fcsni et molendinorum deJinguUs dominicis 
Jtds in regno Juq de c^tero prajientur* Et mandatum efl ballivis de 
C9ffiamy quid de deminicefuo de Corjbam decimas fxni ecclefia de Cor^ 
ffem darifaciant, T. R* apudfFeJimonafl, xlviii. die Mail. Ret. chvf. 
\\ H. 3. /. I* w. 9- in dorfo. And according to this were divers 
clofe writs fcnt out in the following years, as appeareth by 12 //• 3. 
». 7. in derfo^ U clauf. 17 //. 3, dor/o 16. tsf dorf. clauf, 20. 
H, 3, m. 24. id clauf. 21 M. 3. tn^ 10. 

Id. 7,%%. 33 £• I- in the petitions of the parliament, De per-- 
jms et vicariis petentibus decimam in Cornubii ubi rex folvit annual im 
Epifc^ Exonienfi pro decimd ; ita rejponfum ej}^ Fiat Jicut conjuevit 
tempore comitis et regis* The earl and king here meant are R. i. 

M H. 3. , 

Rot. Pari. 4 if. 3. w. i. W clauf. 5 H. 3. m. 6. The bifliop 
^Exeter had the tithes of the profits or rent of the Ilannaries there 
anciently ^iven and paid to him. 

Sfld, 435. A writ of Scire facias was grantable anciently for 
tithes before the ftatute of 18 £. 3. c. 7. upon patents of tithes le- 
gally granted by the king, when againil the grant any clergyman by 
the canon law took them from the patentee. 

Un 436. 21 H. 3. m. 19. Rot. clauf. 21 Ret. Pari. 8 E. 2. 
Rot^ 23. Per petitionem in confilioy the abbefs of Ood/low hath a writ 
direded CuJIodi ejuitii fui de ff^oodfiock^idc^ which relate.^ that 
tx parte dile£tee nobis in Chriflo Abbatiffte de Gedejl aw per petitionem fuani 
toram nobis in concilio nofiro exhibitam^ nobis efl oflenfum^ quid cunt 
for cartas prhgetlitorum noflrorum quondam re gum Anglia concefjum fit 
eiy quod ipfam ditimam omnium in manerio nofiro de Wodefloh^ et parco 
mojlro ibidem per annum renovantium percipiat tt habeat\ pratextu cujus 
the abbefs and her predecefTor^ had ctijoyed it ; and that the bailiff 
kept from her the tithe of the colts bred in the fame park \ where* 
fore, it commands him to rcftore them, if they be To due. 

P, Tya. in the exchequer. Sir Carew Rawleiglj againft the vicar 
o\ GiUingham. The cafe was thus: The vicar libelled againft the . 
keeper of the foreft oiGillingham for tithes of hearts agifted within 
the foreft .of Gillingham \ and upon a furmifc made of ^hc fpecial 

tnattcr, 
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1636* natteft and of the payment of 8 s. by the year in fatisfa^lion of all 
^■■- manner of tithe, a prohibition was granted. And it was refolvedi 

that the king was not to pay tithes for any part of his deroefnes^ 
excclpt they have ufed to pay tithes of the farhe land ; and a judge^ 
ment in 31 El!z. was cited to be accordbgly. And the beafti 
being agifted whilft the foreft was in the hands of the king, no tithes 
are to be paid of it. But, of beads commoning in the chafe of the 
king tithes Ihall be paid ; and farmers of the king for life or for 
years (hall pay tithes ; but not tenants at will of the demefhes of 
the king. 

Hil. 37 Eliz. B. R. in the cafe of the earl of Shrewjbury. A 
furmife was made, that ' had been the houfe of the 

king, and that the houfe was out of every pariOi \ and a prohibition 
was granted upon this furmife. 

SiU. 351. Henry the fecond gives to the church of Sarum divers 
churches with tithes, and among them, Ecckftam de Durnrfordif 
tic, et omnes decimas de Nova Forejl&y et de Panetoty et de Bucholtf 
it de Andevera^ et de Hufiuma^ et omnibus forejlis meis de WiUejbinet 
de Dorfeta^ et de Berkejhire^ de omnibus rebus^ fcilicet^ de firma^ dt 
fafnagioy de herbagioy de vaccisy de cafeisy de porcisy de equabusy et om^ 
ms decimas de omni venatione pradiBarum forefiaruniy excepta decimi 
iHius venationis qua captafuerit cumjlabilia in Forefia de IVindleJh^ri^ 
iSc. What the bifhop had yearly by reafon of this grant, may be 
fccn in kot. cJauf. 5 H. 3. m. 14. And for grants from the king 
of the tithe of venifon other examples are obvious ; as, of the foreils 
of EJfex to the biQiop of London by king Johny and of othen anct* 
tntly, iic. Rot. Chart, 6Johannisy ch. 107. m. 12. 11 H. 3./. I. 
m. 5. — ^4 H. 3. Rot, clauf. p. i. m, 2. and Rot. clauf, 17 //. 3. 
m, 4. a grant was made of the tithe of the venifon taken in the 
forefts in Northampton/hire to the abbot of Bury. 

Id. 364. Inter fafciculos petitionum parliament. 6E, I. in arci 
London. Nicholas of Cranfordy parfon of Gillinghamy complained 
unto the king, J^wW cum fore/la domini regisy ibidem Jit a^ fit infra 
parochiam fuamy qupd dominus rex decimam foeniy v^nationisy pannagii, 
et aliorum preventuum ipfius forefia de gratia etprofalute anima Jues^ 
it ammarum predecejforum fuorum ecclefia fua cui de jure communi 
debentur plenijolvi pracipiat fecundum formam fupplicationis et exhof'^ 
tationis apojhlica porreSlam domino R. apud Gillinghamy quandofuit 
ibi adnatale. What vidsxlatfupplicatio ot exhortatio apofloUcaf SA 
not fome fuch thing coming from Rome about the time of the 
council of Ljons^ make the monks think it a thing agreed upon irm. 
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^kA council ? * Ir feems here too, rhar» in the king^s cafe, parochial 1636. 
light of tithes was not every where fettled, although the tithes were ■ 

iureafing in a parifh. 

JS& 444* 7 H. 3* Rot. clan/, p.i. m. 6. The king direds his 
writ to Brian de Injula^ keeper of the foreft of Sherwo§d^ telling 
Uin, that pro Jalute anima thmini Johannis regis^ pairis mjiri^ con- 
i^mus monacbis de Bafingwere^ quod percipiant hac vice ufque ai 
fi/luM S^ Michoilisj anno regni nojiri vii. decimas de bladis Jeminatii 
m defhifo noJlr9 inter Blahebroc U Glajfop^ et ideo vobis mandamus^ 
pud ipfos monachos hac vice fine impedimento permittatis decimas pra^^ 
SSoi percipere. 

Id. 445* So in Rot. clauf. 5'//. 3. p. 2. membr. 14. the bifhop 
gf Salijbury hath 50 (hillings yearly nomine decim^e out of New Foreft^ 
which Henry the fecond had granted to his church by the name ^ 

^l manes decimas de Nova Foreft a. Cart* Antiq. C. C. in dorf. 10. in. 
m9 London. In Rot, pat. i; i/. 3. m. 5. /. i. Eujlace^ bilhop of. 
hmdony hath the tithe of the king's venifon, taken in the foreft of 
£^jr, according to king John*% grant, by writ dire£led unto the 
fcieflers and bailiffii of that county. 

IL 446. Mich. 9 & 10 iif. 3. Rot. 15. in arce London^ in an 
attachment upon a prohibition by yohn Fitz-Robert againft Philip of 
irdernt clerk, in the pleading allows, that for tithe of hay and mills 
the profecution in the fpiritual court was lawful ; but he further 
Euh, that de decimd be/lid fore/la eum implacitavit contra prohibitiy 
iwn. — 16 H. 3. m. 7* Rot. pat. the king fent his command to the 
coaftable of fflnd/or caftle, that the church of St. y(fhn in fTindJor 
braid have decimas gardini regis de Windlejhores. 

li. 366, 367. Rot. Pari. 18 £. 1. in Receptu Scaecarn^ Ralphs Supra 107. 
biOiop of Carlijle^ petit verfus ecclejia priorem de Karliel decimas dua^ 
rm placearum terra of the new alTarts in the foreft of Inglewcod^ 
whereof the one is called Linthwait^ the other Kirkthwait^ qua 
Jintrnfr-a Umites parochia ecclefia Jua de Afpaterik^ i^c. and lays by 
prefcription in his predeceflbrs the tithes of the pannage th^re, bc-p 
ibie the aflarting or culture. Henry of Burt.on alfo, parfon of 
^refiy^ claimed in parliament, the fame tithes as belongihg to lii.s 
church, l^ infra Umites parochia fua. And the prior comes and 
liyi, that HenricuSf rex vetusy {Henry the firft, it fecn)5,) coffcfjjit Deo 
^ ucbfteefua beata Maria Karliel omnes decimas de omnibus terrU quus 
w culturam tedigeret infra Forejlam^ ct Inde eos feoffavlt per quodJam 
£9nM tbumeum quod dedlt ecclefia fua pradlHa^ ^c. Whereupon 
4e king's attorney dlcit^ ^u$d de^i^ia pradi^a pertinent ad rcgem^ et 
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1636. "'" "'^ alium, quia funt infra bundai Farejfa di hglttooed,, «ffiM 
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ff jr i» Forefta Jua pradUia p^Ufi villas cedijicare^ ecclefias c$njhmr$^ 
terras ajfartarty tt ecclefias illas cum decimis terrarum illarumfrovih 
hmtatefui cuicunque voluerit conferre^ eo quod Forefla ilia mn eft infrA 
Smites alieujus parochia^ bfc, Et petit quid deeima ilia domlm n^ 
remaneant^ prout dejure dehent rationepradin&y fafr. Et quia dnnhm 
rex fuper pretmiffis vult certiorari^ ut unicuique trihnatur quod fmm \ 
eft^ fVilliam of l^efci^ jufiicc of the forcft beyond Trent^ and Th^ma 
of Normanvillf his efcheator for thofe parts, (for (b was the divifion 
janciently of efcheatorfhips,) were afTigned commiflioners to inqoirB 
of the truth, W cerlificent regem ad proximum parliamentum. So, v 
it appean, that the attorney challenged not the foil by prerogative, 
Jyist only in regard that the place Mbing the demefne land of the 
crown, and not afligned to any parifb, the tithes are grantabie by 
the king, as owner, at his pleafure. And fo it well agrees with 
that libeny claimed by king yohn in the name of his baronage^ thai 
they might found new churches at their pleafure in their own fim^ 
(before theeftablifhment of parochial right in tithes}, as alfo withtha 
more ancient pra£lice of this kingdom, whereby tithes might not 
be parochially exa£)ed, nor were fo reputed due, but by the ownen 
arbitrarily conveyed in perpetual right. 

Id. 368. Mich. SE. 2' ^^^<^^ rege^ Rot. 168. in Cumbria it wal 
adjudged in the king's bench, quhd de decimis grojfis priori deCarkd 
et predeceffhribus fuis de dominicis domini regis infra Foreflam de Ingle" 
wood provenientibuSy et extra quarumcunque parochiarum limites exiften' 
iibus per cartam p^ogenitorum domini regis nunc conceffisy faf per cartam 
ifjius D. R. nunc confinnatisy Vc. a prohibition (hould be granted- 
againft the bifliopof Czr///7^, that claimed them. It was upon a record 
fent thither out of the parliament, as in the roll appears largely. 

Rot, Pari. 8 E. 2. m. 17. indorjo. Edward the firft gave fuck 
tithes of the forcft of Dean as increafed not within any parifh to the 
bifliop of Landaff, by which title the bifliop afterwards claimed 
them y and no queftion was of that point. 

Hil. 1.9 ya. in the common pleas in the cafe of Na^s and Cr^ 
it was refolved, that the king was difcharged of payment of tkhm 
in the foreft of Savernach during the time that the foreft was in the 
hands of the king ; for that he was not bound by tl^e rouncil of 
Lateran whjch eflabUOied tbe parochial right of tithes. And }% was 
yefolved alfo in that cafe, that the king might well enot;gh pfefcribe 
/H non decimandoy and be difcharged of the payment of tithes, which, 
f^Lsndwood (aith, is only negatio oneris^ infomucb as the king if 
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^fljIj/iM mlxta^ it facm oko unSlus^ according to 33 E, 3. AydJe rof 1636* 

103, aod hath the fuprcme ecclefianical jurifdiiSiion in him, and if . 

tbe fupreme ordinary that hath the cure of fouls, as it appearcth by. 

J A^. 15. Cawdreyt cafe, 27 E. 3r 84. and E, N. B. 34. And, 

» Uniw^od faith, the king of England hath a fpiritual chara£ler 

imprinted in faim ; and as the bifliop hath impofition of hands, fo 

baditbe king the facred un^lion of oil, and is the fountain of ail 

(Mrkaal lurifdiQion* It is to be obfcrved too, that the -kins is the 

faoiider of ail biOiopricks, and the giver of all temporahies and ju- 

lifiiiaion. The biOiop, who had the collcfiing of all manner of 

tithes before tbe council of Lateran^ which eftablilhcd the parochial 

ii|^ did not colled any thing of the king ; and the king might 

bve given his tithes to whom he would ; and if he might give them, 

he might retain them, fiefidcs the king, who had his chapel and 

his cha^daios in htc own family for the adminifternig of the facra- 

nenCs «id the fpiritual funflions, and did maintain them, had no( 

the {mat caufe for the payment of the tithes of his demefnes, as 

tthers had* AnAjus prttflandi decimas being, z&Lindwood f<iith, quod^ 

imftrvitust and therefore cMtijugum decimarumy it is not proper 

far the king, who is not fubjc£l unto the doing of any fervicc, to 

perfonn this fervice, unle(s himfelf pleafeth. 

LaUy, it is to be oblerved, that for any thing that appeareth, this 
foreft isas ancient asthedivifion of pariihes, which was in the tim$ 
di H»n$rtiiS9 J. D. 630, and long before the council of Lateran^ 
which eftabliflied parochial right. And foreAs, which were only 4 
noepcacle for wild beafls, whereof no ufe was made but only for th^ 
Rotation and pleafures of the kings of J^ngland^ and in vi^hich, by 
tkelftws of the foreft, there might not be any building of houfes, 
■or tilling of ground, nor depafluiing of (hcep, were never upon 
tbediviflon of pariOies aunexed to any parifh : for it was in vain t<i 
Mes them, when there was nothing in them whereof to pay 
lithe. 

Canciita Gcneralia Binii, 7'. i. fum ao8. A. D. a6o. EpiflQla 
Dk^i Pap^ II. ad Siverum Epjfcopum. — Ecclefiat vera Jitigulus 
fiipilis pri/iytiris dedimus^ parachias et ccemiteria eis divifimus^ et uni- 
f^dfujus ptoprium haUn Jlatmmui^ iia videlicet ut nuUus alfenuspa- 
T9duM UrraSy tirmin^^ out jus snvadatj fed unufquifqui Juh temtinis 
facmtitiiuSf 0t ialiitr eccUjiam el plebem ftbi commifjam cuflodiat^ ut 
'^irikunal aUmi judicis ex omnibus fibi commijjls rtUiOfiem reddat^ 
^ ^m judiaunif fed gjorianif pro fuis a6libus accipiat. Hunc quoqui 



49^ C A S E S. 

l6t6* Nfrmami chartjpme^ Uf et omnes epifcopos^ fequi conventt : etqasJiSt. 

nil '■ Jeribiturj omnibusy quibufcunque potueris^ notum facias^ ut mn fpetu 
aliSf fed general! s fiat ijla praceptio. 

Concilium Tridentinum Seflio 24. Bin. Concil. tn Us quifii , 
eivitatitm ac locis ubi parochiaks ecctejia certos non habent fms^ 
nee earum reSIores pfprium populum^ quern rrg:inty fed promife^k 
Petentibus facramenta adminiftrant \ mnndat fattSfa Jynodut ^ifctfU 
fro tutiori animarum eis commiffarum falute^ ut difiinSfo populo in certai 
propria fque parochias unicuique fuum perpetuuttiy peculiaremque pan^ 
chium ajfignenty qui eas cognofcere valeant^ et a quo foh Uciie facra* 
menla fufcipianty aut alio utiliori modo^ prout loci qualilas exegerity pro* 
videant, Idetnque in Us civil at thus ac locis ubi nulla- funt parochiaks^ 
quam primum fieri curent ;■ n^n objlantibus quibufcunque privilegiis et 
confuetudinibus immemorabilibus. 

Concilium Triburienfe Tub Formofo Papa, A. D. 895. r. 13. Bin* 
ConciL 7". iii. pars 2. De decimis quatuor enim fieri partes juxta ca* 
nones judicamusy de detfimis et oblationibus fidelium : ut una fit epifcopi^ 
altera clericorumy tertia pauperunty quarta refiaurationi ecclefiarumfer* 
vetury ficut in epiflola Gelafii Papa^ cap, 27. legitur* 

C. 14* Placuit huicfan^o concilioy ut fecundum faniiiones canomm 
decimay ficut et alia pofj'effionesy antiquis conferuentur ecclefiis^ ficut in 
CI)alcedonetfi S, CoKcilio flatutum efly cap. ly. Si quis autem in affi" 
nitate antiqua ecclefia novalia rura excoluerit^ decima exinde debita anti* 
cua reddatur ecclefia. Si vera in qualibet ftha vel deferto loco ultra 
milliaria quatuor aut quinqucy veleo ampliuSy aliquod dirutum cndabora^ 
verity et illicy confentiente epifcopOy ecclefiam conflruxerity et confecratam 
perpetraverity profpiciat prefbyterum adftrvitium Dei idoneum et flu* 
diofunty et tunc demum novam d^cimam nova reddat ecclrfiay faha tamen 
potefiate epifcopi. 

Placed bf Concilium NannetenHe incerti temporiS} e. 10. Bin. Concil. T. iii. 

^jJ^JJJf**?** ^.2./. I3I» Infiruendi funt prefbyteri pariterque admonendiy quatenus 

ihe ninth nsverint decimas et oblat tones ^ quas afidelibus accipiunty pauperunty et hofm 
, pitumy et peregrinorum effe flipendiay et non quaftfuisyfed quafi comment 
datis utiy de qui bus omnibus fciant fe rationem pofituros in confpefluDei\ 
et nifi eas fideliur pauperibus et his qui pramijjifunty adminifiraverinty 
datnnapefifuros, ^aliter vero difpenfari debeant canonesfaniii inflituunty 
fcilicety ut quatuor partes inde fiant y una ad fabricam ecclefia relevant 
dam \ altera pauperibus diflribuenda ; tertia prefhytero cumfuis clericis 
habenda-y quarta epifcopo refcrvanday ut juicjuid exinde jujferity 
prudenti confilio fat. 

Concilium 
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' 'Concilium Romanum fub Johaftne Papa ix. A. D. 904. Biniiis 1636* 
7,3. /. 2. yi 13. r. 9. Vt omtiis decimaflo ab epifccpis vel his fjrd ab co ■ ' ' 
juipttutifunt prabeatury nulJufque earn ddfuam capdlatn^ iiift f:irie c:t7- 
ajftne epifcopt\ confcral, ^^^^^ Jf fi^'il/^ conii^criry primum le^iluis 
fttljaceat humanis ; poflea excGinmimicatione popuU confiriclus ; ad uU 
timim ipfa capcUa^ qua magis contenticmmy qiuwi titiiitatem aliquam 
fr^ftatj diftruatur (z). 

Synodus Augiiftatia A. D. 952. fuh Joaiine P.j; a xii. rclcbrafa, 
f. 10. Binius T*. 3 . ^. 2. /". 1 3 2. Ut omuls decimaho iti p'jtrjlnte epif^ r.pi 
//, ifji negltcla fuerit^ quicquid inde e/ncmlandum Jit coram epifc:po 
tjiijvt mtffi corrigaiur. 

Concilium Laicranenfe fub Calixto Papa ii. A,D. c, 18. Binius 
r. 3. p. 2. /. 465- In parochialibtts eccleftis prefJfyteri per cpifccpos con* 
fiituantuTy qui eis refpondeant de atumarum cura^ et dc lis qua ad epif- 
(spum pfr/inenty decimas et ecckfias a laicis non fujapiant ahfque con- 
ctfpi et voJuntate epifcoparum^ et fi oUtcr prerfumptum fueril canon ica 
ultioni fubjacrant . 

Concilia varia fub Alcxandro Papa ili. Bluiiis 7\ 3. p, 2. f, 534. 
537- Conciliabulum[a) Clarendonenfcy quo fexdccim caiitula confuctudi- 
nuniy ut vocabanty Anglicanarum aquitati et ecclrJia/Uca' immunitati 
repugnantia confirmata funt A. D, 1 164. Akxandri Pirpct iii. 

Eu'lejitt defeudo domini regis non pojjutit in perpetuum dari ahjque 
tijfenfu et concejfione ipjius. — Hoc tolcravlt Papa. 

Nulbis qui de rege teneat in capitc ncc aliqitis dominiccrum mini- 
Jlrorum ejuSy excommunicatury nee terne alicujus eonim fub interdl^lo 
pmantuTy niji prius dominus rex^ ft in terra fuct it y conveniatury vel 
juflitia ejuSy fifuerit extra regnuniy ut rectum de ipfo facinty et it a ut 
quad per tineat ad curiam regiam ibidem terminetur^ ct dc co qii:d fprc^ 
tahat ad ecclefiaficam curiam ad eundem tr.it t at ur^ ut tcnninetur, — • 
Hoc damnavit Papa. 

Appendix Concilii Latcrancnfis tcrrii OBcurr.cnici fub Alcxandro 
iii. Papa, if. Z>. ii79«/-ii8o. Binius T'. 3. /^. 2./'. 599. ^///j 13. 
r. 9« Statuintus ut monafleria ex fuis pncdiis nullo modo decimas fAvere 
C9gantur. ^dafi legitime danda funty orphanis ct prrcgrinis damhe 



(r.) Tl:i< and eleven other chapters wh.ich are afllf^ned to this council, are, accoidiij 
to the icfliiJiony of Bure»ins, of fome «iiner c -urn il ; but, Oiirii l,c, off venerundum an 
Hjuifa/-m Jigna funt mcojuditio <fux ti>i luco c.i,t/:tur if Ji/^/icij'i/ur. 

(fi) Srolen, c1;indefline meetings ciftl^e church, that is, yfll-rablics n-.t convened by the 
lutliority of tlie pope, were called ComiliaLula. Cuncil. Carth.ij;. iv. cnn. 71. Convtnticula 
kitret.'csrumy non Ecclejiay fed ComiliabuU appirl/.tn/ur, Du Frefiic GiolT, voc. Concsliiibufum, 

VOL. II. K K funt. 
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1636. fif^^f' Ind'ignum ejl en'im ut a ckricls exigantur^ qui propter eum cvjui 

* . ' Jtdnt decima^ pauperes efficiuntur. Nam ft pauperes domin'i funt^ pau- 

perum hareditas pauper thus ejus eroganda eft illis videlicet ^ qui propUr 

amorem iilius qua pater ant pojjidere dimittuntj eumque nudi Jequenta 

' poteftati alter ius Je Jubmittunt, 

Pars 13. c. 16. f, 600. Novum ex axioms genus ej}^ ut clerici c 
ckricis frugum vel animalium decimas exigant, Nunquam enim hocxt 
lege Domini pracipi legiinus aut permitti : ncc enim a Levitis Levlta 
decimas extorfiffe leguntur. Illi profe6to folvere lahorum fuorum deci' 
mas debenty qui a clericisfpiritualium minifteriorum labores accipiunt. 

Pars 50 // ult, c, 39. /. 648. Noveris ergo quod Ji de artificii^ 
vel de negotiationey aut efiam de agricultura, quam inter terminos paro* 
chiiCy in qua moratury exercety vel hujufmodi aliis decima: folvantur\ 
ggquum ejly ut ecclefia illi reddantur in qua ilk qui reddit per totum anm 
circulum mijfam audivit. 

C. 40. ^od fi laicus aliquis e clericis five converfis decimas de la- 

hovlbusfuis in tua diacefi requifiverity te eum ab exa5lionc hujufmodi 

prorfus compellasy et laicos illss qui a colonis tertiam vel quartam partem 

laborum fuorum ante folutionemdecimarum recipiuntydecimam deportiom 

fua fecundum quod colonus de parte, qua: ilium contingity exolvere con' 

Juevity ahfque diminutione aliqua his quibus dcbentur facias exhibere. 

Pars 28. r. 3. y. 619. StatuimuSy ut ft fuper decimis inter vos et 
aliquam perjonam ecckfiaflicam afjenfu epifcopi vel archiepifcopi fui com- 
pfttio fa6la fuerity rata perpetuis temporibus et inconcujfa perfiflat. 

Canones Concilii Lateranenfis Generalis Tub Innocentio Papa ii. 
celebrati. Binius T, 3. /. 2. c, 10. f 487. Decimas ecclefiarumy quas 
in ufu pictatis concejfas ejje canonica demonjlrat au^oritaSy a laicis 
pojjideri apoflolica aiiBoritate prohibemus. Sive enim ab epifcopi Sy vel 
regibusy vel quibujlibet perfonis eas acceperinty nift ecclefia reddiderinty 
fciant fe facrilegii crimen commit t ere y et periculum aterna damnati§nis 
incurrere, Pracipimus etiam ut laid qui ecclefias tenent, aut eas epif 
copls refiituanty out excommunicationi fubjaceant {J>). 



{h) Wiih this argument wc muft take our Icavt- of Sir lUnry Ca!thttpe\ for his manu- 
fciipls affoiri us no further light on the pjcfctit fuhjcdt. His Reports end with TV. lo 
Cor. inclulivc, and he docs not appear lo have made any fpeeial argument after Ili/arj 
Termj ii Cur. Tnc intcival between this lall ttim and his death, which happened the 
frll of Auguj] 1637, was, probably, fer the moll pait, employed in preparing his vc.y 
<!iflufc an/l laborious rending upon the flalutt of 21 y^i. f. 2. of cQncealmtntSf which 
he did not live long enough to deliver. 

Sir Hertyy was a mtmbcr of the Middle Ttrnplfj and called to the bar, as be tells \M 
LinifTlf, in //./. 12 Ja, -^. D. 1C14, at the age of 27 years, and after upwarcU of feven 

• yean 
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[Here the argument of Sir Henry Calthorpe Ireah off'^ the rejolu- ^^S^* 
lim ^f the court we have from Sir fVUliam Ifones^ who tells us. that ' 

^ -^ y » SirVV.Jone^ 

thewhsle courts [ahjente Brampflon) afer fever al arguments at the bar^ 337. 

held 



j«r$ litanding. He muft therefore have been born in the year 15375 and could not havo 
b«n more than in the foih or 51ft year (.f his age at the time of his death. He camo 
early into full pra^ice. He was chofcn recorder of LonJofty upon the death of Mnfin, ia 
Jnujrj 1635, and fat as recorder at the gaol-dclivcry in that month ; but in three weeks 
if;enrards he was knighted and removed, and made attorney of the court of wards and 
liTcrics, the firft day of Hi/ary Term. [Sir l^K jfones 375. Cro. Car. 432.] . He was that 
iajnc }ear appointed folicitor to the queen ; and called to the bench of the Middle Tem^lfi 
ud bad chambers affigned to him. [Z./^. Tarh Soc. Mfd. Tcmpl.'\ 

In the fecond volume of his Reports, Sir Henry mentions the death of his fathefi and 
ihcnce takes occasion to give a Ihort account of his family. The p:i(ragc, though it has 
Cjme quaintncfs in ir, yet breathes fo much Hlial piety, and (hews a mind fo deeply im- 
pTcSed with a fcnfe of religion, that the render, I truft, will nut be difplealcd with x\\6 
introduAioiT of it in this place. ** This fame term (TV. 13 y*j.) on the ifih day o£ 
" June, about eight o'clock in the morning, my very worthy and honoured father, Sir 
" James Calthorpe Knt. who had been (herifF of the county of Norfolk the preceding 
^ year, and who was juftice of the peace and quorum, and captain over certain hundreds 
" \aN*rfoHf commended his foul into the hands of God, with whom I doubt not but 
*' that it dill remains : for efutilis vita, Jinis ita ; and as he lived as a good man, fo he 
" died as a good man ; and I may fafely fay of him, quod pater cliitf fed pietat vi-vlt : 
" and therefore firmly believing that he is ov\\^ pramiffu\, not amijfus, I leave him wiiK 
" the Creator and Redeemer of him and of all, who believe, with whom, I doubt nor, but 
" I fliall hereafter fee him, if I follow his fieps ; which God grant that I may do. H« 
^' left behind him five fons and five daughters. Chiflopher Calthorpe, his cldcft fon, 
" vas married to Maud, one of the daughters and co-heirelTcs of John TJurton late of 
" Brme, but now dead, by whom he has eight children now alive, and may have more, 
" if jt pleafe God. The fecond fon is myfelf, Henry Calthorpe, God give me gMce 
" to follow my ppufcflion in the fear of him, that I may not regnrd my own pri- 
" ntc lucre more than the fafety of my foul, and the peace of a good confcicnce. The 
" third fon if Thilip Calthorpe, married to EU7:.abeth IVade^ the d.jughtcr and heircfs of 
** Wade, of in the county of Suffolk. The fourth fon is Tranci\ Calthorpe, who 

" ii now beyond fea. The fifth fon is Nathaniel Calthorpe, who is now at Cambridge, and 
" a fcholar of Trinity College. The eldcft daughter was Eleanor Calthcrpe, married to 
" Tktt. Cotton Efq. the fon of Bartholomexu Cctton of Stanton Efq. who had ilfue fcvca 
'• children, four of whom arc now alive, namely three fons anc! one daughter. Th« 
** Iccond daughter it Mary Calthorpe, who was married ioHammo^d If'arJ, of Clintlgate 
" in the county of Norfolk, peotleman, who had ifluc ten children, eight of whom are 
" now living, namely, feren fons and one daughter. The third daughter is Anne GaU 
" thrpe^ wlio was married to Sir /f»i. De Grey Knt. of Merton in- the county of Norfolk^ 
" and had ifluc ten children, eight of whom are ngw living, namely, two fons and fir 
** danghters. The fourth daughter is Jane Calthorpe, who was married, firft, to Sir 
*' Edmwad Thimble thorpe, of IVorflead \\\ the County of Norfolk, Knt. by whom (he had 
" iffue one daughter, and was afterwards married to Sir Edivard Peyton, of Bradley iti 
*' the county of SuffoJkfKnt. who was fon and heir of Sir JohnTeytQn, of Afcham in the 
" county of Cambridge, Knight and Baronet, by whom (he had iffue one daughter. My 
** father left alfo my mother living, who was the daughter of Baco^t, of 

^ ia the county of Suffolk, £fq. He had likewife two fifters, Mary Calthorpe^ marrieii 

K K a << td 
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1676. held that thisfuggeftion teas not good. They agreed^ that the kingmsj 

' prefcnbe in non decimando, becauje he is perfona mixta; and that tk 

council of Lateran does not bind him^ unlejs he voluntarily Jubmits toiu 



** to one Mr. Go/divcl/, who died about a year before him; and jfiJne Ca//Iitrpe, wl.o 
'* was m^u'itd Ko Ch'ijic^hcr Bell f the fccond fon of Sir Billj a Baron of the 

** Exchequer." 

It appears fron T*,irkin^s Continu.^ticn of 5/*ot?*s Hiftoiy of A'cr/c/.^, -co!. 5. />. '9!. 
that \>y an inquifili^n t.iken at Nsnvich, September 141)5, 1637, our Reporter, Sir U(f-j 
CaUhirpiy wai found to die fcifcd of the manors o^ Cbckth(,rprf .VA/^y, BLikeneyy ffjzeniy 
j^cUf fe •. in the county of No folk y and the manor of ^/wy/c« in S:t^olky on the fi;(iof 
y^uguj} in iliat yc:u, leaving by Do'0//;yj daughter and co-heir of Edii-'arJ Uumfrcy Gcr*. 
Jarr.ci his fon and heir, aged eleven years. This fon Ju^vcsy we find, was aftcrwairit 
mairiedlo Reynolds^ daughter of ReynoUiiy nnd After of S\\ y<>krj RryrUdi 

of Humpjhite, He is faid to have been knighted by Oliver Ctomxuelt. He had three fom, 
yawti, Lhrijhf'hcry .nnd Reynolds : y.irnes, the cldcll, was lord of the manor of ''.V.(/^y.';ii 
169)^, and one of the fame name prcfciited jnc Ueniy Culihf.rpe to the church of fcc/r- 
tho'pe 1743. The male line of Clnijhphct y the cldcll biolher of Sir Ihnryy became ex- 
tinct in Neil. 1720 ; and the eftatc paiTcd through females into the family of Sir licKrj 
L* fjlrange of Uur.ftantotiy Knt. 

It mult be admitted, I think, frum the fpccimens which have been given in the courfc 
of this work, that Sir Henry Calthcrpe, as a Reporter, has confiderable merit. His nar- 
rative is cafy, and his manner unaft't<5lcd. He ft.ites the f.ifts of every cafe fully and 
paiiicularly ; delivers the arguments in ;m even tcnour, and rarely fuffcrs their progrcft 
to be interrupted by colloquial digrcifion ; a too common practice with forac of his cud- 
temporarics. Although his care in examining, digefting, and ananging the ma:- 
ter is conllantly obfcrvable, yet the freedom of oral delivery is never loft. The labour 
that is bellowed upon it never aff'cds the naturalncfs of the ftory ; we fee what palTcd 
upon the occafion, rcprefenied, as it fhould fccm, much as it pafled, but purged of ihofc 
impurities and incorrc^ftneffes which mingle with hafty and inconfideratc relation. The 
points that were refolved by the court arc carefully and dillindlly ftated, at the fame 
time that the incidental obfervations which fell from the different judges arc not with- 
holdcn from our view. It fecras to have been the Reporter's anxious wifli to make each 
cafe Gomplcte within itfelf ; that it might be u«dcrftood without any extraneous help, 
^and read without the interruption of reference. He therefore docs not barely. mention 
the cafes and books that arc adduced in fupport of the argument, but (hews the point of 
tiic authority, and extradts the paflagcs ; nor does he decline the trouble of iranfcribing 
at length the claufcs of a ftatutc. The method of condenfing the matter of fcvcral argu- 
ments, of throwing together into one mafi what is advanced by different fpcakers 
uj^cn the fame fide of the qucftion, and fo prcfcnting the whole under one view; was,, 
probably, little known in Sir llemy ialthorpt*^ time; it was too artificial for the fimplicity 
of thotc days : but, though we read the arguments of the diffcunt counfcl feparatcly, and 
of courfc occafionally meet with the fame lopicks, yet wc have fcldom to complain of an 
irkfomc repetition : the iccurrcncy of the fame topicks is not always tautology : though 
an argument may be fubttantially the fame, yet its effedt will vary with the light in 
which it is placed, and the incidents which accompany it. Upon the whole, wc cannot 
withhold from Sir Ucnry Calthorpe the praife of diligence, accuracy, and perfpJcuitv j 
nor can we deny, but that his reports and arguments, edited under t^e caic of fo able an 
c>i>ofitor and lo profound a lawyer as their pjcfent poffcflbr, Mr. Uar grave , would be a. 
mofi valuable addition to our juridical collcdtions. 
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But theyfaidy thai this was a perfonal privilege which non egrcdltur 1636. . 
pcrfonam, and the grantee fball not have advantage of it ; and that there " 

xmi na difference between this cafe and that of Sydown and Hohnes, 
Whereupon a confultatim was granted '^ and Brampfian afterwards 
i^rced /o //.] 

Hil. 14 Car. A. D. 1639, B. R. 

Giits V. ffytourne. [Sir W.Jones 416.] 

A MAN had a nurfery for young plants, which he ufed to tranf- Tith«sare 
' ' ** ' due of tnc 

plant, and to give or fell to others, who planted them denovo value of 
«ut of the parilh in their own ground ; and the parfon of the out ">fanur- 
parifh where the land lay in which they were firft planted, libelled ^^^ ^"^.^^ 

\ ^ / * planted 111 

in the ccclefiaftical court for the tithe of the value of the plants land out 
fo tranfplanted. A prohibition was granted ; the plaintiff declared riih/cro' 
in it ; a plea was put in ; the plaintiff replied, and to the repli- ^^l:, 5*^« 
cation there was a demurrer, which was argued by Maynard for 
the defendant, and RoUe for the plaintiff. The only point was, 
whether tithes fhould be paid in this cafe. Per totam curiam^ they 
ought to be paid ; and thereupon a confutation was awarded. 

M. 15 Car. A. D. 1639. B. R. 

Barfoot V. Norton. [Sir W. Jones 447.] 

IN a prohibition between Barfoot v. Norton^ it was refolved ter Tithes pay- 
^ , . , ^ able for 

totam curiam^ that tithes are to be paid for honey. honey. Cro. 

Car. 559. 
S.C. F.N. B. 51. G. — Croke fays, that a confultation was awarded nifi cauja^ &*<:. It fhould fe«ni 
fiumCro. Car. 404. that tithes are not payable of the bees themfclves. 

• 

M. 24 Car. A. D. 1648. B. R. 

Banijier v. Wright. [Style 137.] 

Tn a trial at bar between Banijier and Wright^ in an a£lion upon 
the flatute of 2 & 3 E, 6. for not fetting forth tithes, it was 
faid by the court, that tithes, which lie not within any parilh, are 
due to the king, and that lands muft be parcel of a parifh, either 
^ prefcription, or by aft of parliament ; and that lands lying 
within a foreft, and in the hands of the king, do not pay tithes, 
although they be within a parifh : but, if the lands be difafforefled, 

K K 3 ' and 
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1648. and be vviihin a parifh, they ought to pay tithes ; for their not pay- 
■ ing titlies, being in the king's hands, is but an immunity for that 

time only. 

Hil. 6 & 7 Car. 11. A. D. 1655. Scac. 

Guilkert V. EverJJy. [Hardr. 35.] 

Tithe* pay- ^T*HE plaintiff preferred an EtigliJ)) bill in the exchequer chatnber, 

bagc eaten fo^ tiihes of herbage, as vicar of Ealing in Surry^ againft an 

^ 'V*^ innkeeper who dcpaflured travelling horfes, for which there was 

travellers no cullomary payment ; and the value of the lands depaftured were 

proved to be tiiirty pounds a year. The court were in doubt what 

decree to make for a certain rate to the parfon, it not being afcer- 

tained by cuftom ; and they conceived, that they ought to have 

regard to the value of the land, which is proved to be thirty pounds 

a year, and fo to allow him two fliillings in the pound. But, they 

agreed clearly, that tithes were payable for fuch herbage eaten by 

Tithe for fhe Hiouths of travellers horfes, as aforefaid ; and they held that 

agiilmcniof ^ -i r 

pattic pay- tithe Ihall be paid for agmment of cattle by the occupier of the 
occup?cr^ of '^"^^s : but they faid, they would award a commiffion to inquire 
fhe land. \^xo the value of thefe tithes, unlefs the parties agreed in the mean 
timey which they advifcd. 



P. 9 Car. 11. A. D. 1657. Scac. 

Stavely v. TJlHthorn, [Hardr. loi.] 

Tii« council T N an aflion upon the cafe in a feigned aftion, upon a bill in 

a gcnerir' equity, and an order for a trial at law, the queftion was, whe- 

lawieicivcd ^1^^,' ccrtaiu lands were difcharged of tithes, as having belonged to 

and lands ' the abbey of Fountaines in Torkjhirej which was of the Cijlertian 

oUi^^t^by OT^tx'y and it was held, by the court clearly, that the council oi La- 

that council (^raiiy which freed that order from payment of tithes, was a general 

charged by law received m England \ and if thefc lands were difcharged of 

{amls^bc- tithcs, from the time of that council, that no oiher covenaht or 

longing eo rontratl m^dc by the abbot to pay tithes, could difpenfe with this 

iiun order privilege, or make them liable to tithes ^ for once difcharged by 

^f"^'. ^ that council, always difcharged ; for the council is as forcible as aa 

>Vood'fiEx- . ... 

ciiequer a£l of parliament, which conclude^ all parties, 

peer. vol. I, * 

i4 s. c. fin^ 
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And 1I1C court was alfo of opinion, that if there were any fuch l657- 
agreement for payment of tithes, before the council, that yet this ■- -■ 

council, as a general law, which includes all men's confent, had" 
di/ToIvcd it, and the lands were difcharged. 

P. 9 Car. II. A. D. 1657. Scac. 

Sheffield V, Serjeant. [Hardr. I02.] 

IT PON a bill in equity, to be relieved for cuftomary tithes in The court 
London^ the cafe was, that the plaintiff's title was under a fe- ?^" <iivided 

' * I 111 upinion, 

queftj-ation by parliament, and an order thereupon by the com- whether he 
mittee for plundered miniflers ; and the queflion was, whether he foqucflm- 
was relievable according to the decree confirmed by ftatute 37 H. 8. J|°"*j,^ ^^^ 
chap. 12. concerning tithes in London^ by which the mayor of ciirtoma.-y 
hndon mull be firft addrcfTed to ; and the decree mentions only the LcWo«,ac- 
parfon, vicar, and curate ; and whether, he that is in by fequeftra- ^h^^^"f^^^ 
tion be within it, not being parfon dejure^ was the queflion. And conBrraed 
it was urged by the defendant's counfel, that he is relievable there, tutc of 37 
and therefore not here, becaufe he comes in under the parfon 's ^^•^•^^*P* 
title, and as his lefTee. The fame law is of an impropriator, who 
is not within the words of the decree ; and thai fo it was lately 
niled in Chancery^ which the court agreed to, but yet were divided 
in this cafe ; and it was afterwards, by confent, referred to cora- 
promife. 

M. 9 Car. II. A. D. 1^57. 

Sheffield^ clerk, v. Pierce and others. [Decree Book, I2th Nov.] 

^HE bill ftated, that by the judgement of the late parliament of pica of the 

Englandy aflembled at Wejlmlnjler^ on the 3d of November 1 640, 3 ' ^'^8 c 

the reSory oi Si. Swithin*s^ in London^ flood fequeflered from '^ f- '9- 

Richard Owen to the ufe of ^. MenlluSy an orthodox divine; and tiihcsimhs 

that, he relinquifhing the fame in the year 1647, it was, by the ^o7°J " 

fame parliament, in the fame year, afterwards ordered, that the ^••" »" ^q"»- 

(ame re£lory fliould thenceforth fland fequeflered to the ufc of tithes of tie 

the plaintiff, and that he fliould officiate the fame, and have 5wi/Vs^'" 

to his ufe the parfonage-houfe, glebe-lands, and all the tithes, rents, over-ruled . 
duties, and profits whatfoever of the faid reflory to his own ufe, till 
further order fliould be taken in the premifes ; that by virtue of the 
faid order of parliament be entered, and officiated in the cure, and 

1^ K 4 performed 



1 
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1657. performed Iiis duty therein in all things, and ought to Iiave had the 
^ tiihes, ofTcrings, profits, and commodities, of what kind foever, 

belonging to the fame as rc61or and parfon there, as the former onei 
had heretofore had and received and enjo)ed the lame. The bill 
then fct forth the ftdtiite and the decree, confirmed by aft of parlia- 
ment in the 37th year of //. 8. touching the payments of tithes 
Lv tlic cirizcns of Ljud.n alter the rates of every 10 s. a year rent 
1 s. 4/d. an;l (or every 20 s. the luu) of 2 s. 9d. and fo on ; and 
that ttic greats ll part of his puifhloners havt* and flill do continue 
payment of a!l kind of titiics, offerings, duties, and profits to the 
plaintiff, or fv)ine reconjpcnce for the fame; but the defendants 
have for five vcarsrcfufcd tl^e payment of the fame. The plaintiff 
tiicrefore pra\cJ, that the defendants may make a full dlfco\^ry of 
the mefUiagcs, ^V. ihcy held for the fame years, and the yearly 
rent, and that the tithes and duties due for the fame may be decreed 
to him accordingly. 
' The ddendants put in a plea and demurrer, feiting forth, that 
the plaintifT entitles himfelf to the tithes in queilion by an order of 
tlie late parliament begun and held at JVeJlminper in 1640, but 
makes his title by acSl of parliament made in the 37th year of //. 8. 
and of a decree made thereupon ; and that it v^'as doubtful whether the 
plaintiff, coming in by fcqueflration, be relievable before the mayor 
pf the faid city of London ; and therefore the faid defendants for 
plea fav, that the faid aft ot parliament and decree do only provide 
for ihc recovery of tithes in Loudon \ and that in and by the faid 
fkcicc it is decreed, " that if any variance, controverfy, or flrife, 
*' did or Ihould arii'e in -the faid city for any payment of tithes, 
•' then, upon the complaint by the party grieved to tlie mayor of 
f' the faid city, he ihall, by advice of counfel, call the parties be- 
f* fore him, and make an end of the fame ; and if he fhuuld not 
f* within two months after the complaint, the lord chancellor of 
f* England^ within three months after complaint made to him, 
f fhould make an end of it;'* that the faid plaintiff ought to have 
purfued the \ray direfted by the faid decree ; and that if the plaintiff 
be not relievable within the faid decree by the /aid lord mayor of 
London and lords commiffioners of tiie great leal of England^ as he 
faid by his faid bill he is, much lefs could this court take cocrni- 
^ance or jurlfdiftion of a cafe of this nature whereby to relieve the 
- faid plaintiff. 

Upon readifig the plea, and hearing counfel on both fides, on the 
1\\\\ of Noianiicr 1655, . 

It 



houfes. 
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It was ordered by the court, that the faid plea and demurrer 1657. 

fliould be over ruled, and that the faid defendants (hould anfwer the ' — — • 

faid bill. 

The defendants anfwcred, and denied that they knew that the The rate or- 

plaintiff was ordered to officiate the cure of the faid parilh as re£lor iJinute 37/f. 

fhcre and have the profits, or that he had officiated there ; and that 2. tobc*paid 

if he had any title thereto, they did not conceive him to be entitled °" '^' '"'"{ 

10 2 s. 9 d. in the pound for his tithes according to the rents they Lo»jon in 

then paid for their houfes, it not being the intent of the faid flatute /{jfj^, jjj,|-_ 

and decree to pay tithes according to the improved rents, but ac- ^f^''^^i«on 

•^ -^ ^ o r the intftoved 

cording' to the old rents as they were before the faid ftatute ^ they re»ts of fuch 
confeffed that they were inhabitants, and fet forth the houfes, Wr. 
«nd the rents they paid for the fame ; and that when the faid plain- 
tiff firft came to officiate there, he agreed to accept of 120 I. per 
annum with fome of the parifliioners in lieu of tithes and duties 
there, which had been conftantly paid to him. 

The plaintiff replied ; the defendants rejoined ; and witneffes 
were examined on both fides. 

Now, upon full hearing and full debate, and reading the proofs 
inthecaufe, and the faid order of parliament begun and held at 
Wejlminfier aforefaid, on the third oi November 1640, bearing date 
the 30th of December 1647, it appeareth to the court, that it was 
ordered that the faid reftory of St. Swithin (hould thenceforth 
fland fequedcred to the ufe of the faid plaintiff, and he to officiate 
the fame, and to have all the tithes, duties, and profits whatfoever 
of the faid reftory to his own ufe ; and alfo it appeareth, that the 
faid plaintiff, by virtue of the faid order of parliament, did ever 
fince officiate the faid cure, and perform his duty therein in all 
things, and therefore ought to have had the tithes, offerings, pro- 
p's, and commodities, of what kind foever, belonging to the faid 
fcdory, as reftor and parfon there, as the former ones there there- 
tofore had had and received the fame ; and that the faid defendants 
had not paid the tithes due to the plaintiff for the feveral years co'ta- 
plained of in the bill to be behind and unpaid. 

And as* for the compofitloriy pretended to be made between the faid 
parifhioners and the faid plaintiff, toacceptof 120 1 per annum in lieu 
snd fatisfa£lionof all tithes and duties due and payable to him within 
the faid parifli, it appeareth to this court, that the faid compo- 
fi^ion was to continue for the fpace ot three years next after the faid 
pUintilFs coming to officiate there, and no longer ; and there not 
t>eing fullicicnt proof made on the faid defendant's behalf that the 

faid 
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1657. f^»^ ^^^ of 1 20 I. was paid to the faid plaintiff any longer than the — 
— — . faid three firft years. 

The court is therefore fully fatisfied, for the reafons before al- 
leged, that the defendants ought to have farisficd and paid their 
fevcral and refpeftive tithes, due and payaWe by them, to th" 'aid 
plaintiff for the years aforcfaid complained of by the bill, arcu' •» 
to the rate of 2 s. gd. in the pound tor their fcveral hoi?'^''^*. :.. 
warehoufes, cellars, and follars, which iliey iiold v. i i.! : i.ic i. i 
parifh, according to the feveral yearly ^'•n'.'^ w! irlj they ftvcialiv 
and refpeflively pay for the far^^- : \cx: rifrv r" elf Is -r. ri'^:id t!;c 
tz\l plai.-iiif^*, beirg p:'jrc'.l ii: •:■)■.;■:, .1. 1 ck'jl.ir.--; himfelf wiiiir.cr o 
nccept the feveial fums hcrftoloie yd\d ov tlic f.iid defendants, and 
mentioned in the decree for their fevtrai houfes, l^c, for tithes, in 
full fatisfaflion of ail tithes due and payable to the plaintiff by the 
faid defendants; and that the faid defendants (hall continue the pay- 
ment of the fame as long as he continues reftor thereof, and they 
continue inhabitants within the faid parifh ; and if any differences 
arife between the faid parties touching the payment of the tithes ac- 
cording to the feveral rates and proportions in the decree mentioned, 
it is referred to the auditor of his highnefs's revenue within the city 
of London to call up the fame upon view and pcrufal of the faid 
pleadings, and certify to this court his doings and proceedings 
therein with all convenient fpeed ; and that upon return of the faid 
certificate the faid defendants fliall thenceforth fatisfy and pay to 
the faid plaintiff all fuch fums of money as (hall be certified by bira 
to be due to the plaintiff. And it is ordered, that the faid defen- 
dants (hall fatisfy and pay to the faid plaintiff 10 1. for his colli 
and charges by him fuliained in the faid caufe. 



Ancndovr- 
meut that » 
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receive and 
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- aliar, with 
Ihc tirhcs, 
and the 



M. 9 Car. II. A. p. 1657. Scac. 

Cocj Clerk, v. Majon. [Decree Book, 26th Nov.] 

^^pHE plaintiff, as vicar of the pari (li church of 5r/7w^^//f^^, cx- 
hibited a bill, fetling forth, that he, on the firft of June 1648, 
by an order of the committee for plundered minifiers appointed by 
authority of parliament, was nominated and appointed to officiate 
the cure of Branghingc (being at that time under fequeftration for 
the delinquency of William Archer incumbent), and to hold and 
enjoy the vicarage-houfe and the glebe-lands, and alfo to take, re- 
ceive> and enjoy^ all a^d lingular the tithes^ benefits, and profits 

thereof^ 
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thereof, as had been before received by his predeceffors ; and that 1657, 

he had fully performed the cure, whereby he was entitled to have ~ 

and receive all manner of fmall tithes ; that flrom time whereof the hoiifc,^and 

memory of man is not to the contrary, or othcrwife, by fome an- a^fhciand 

aent tndowment^ the vicar of the faid parifli church, for the time church, rx- 

being, hath received and taken, and is entitled to take, receive, and ^^^^'aojlv.c 

enjoy, all and fingular the tithes of hay, hops, lamb, wool, and tcncmentsin 

woods, and all and Gngubr the minute and privy tithes yearly from fcffionofthe 

time to time commg and growmg, &c. within the laid parilh and u.jyjrinif^ 

tithcabie places thereof, which had always been paid in kind ; ^" J^^'uh^y* 

^ . cntii!«h!in 

that the defendant, for divers years paft, had been an inhabitant xoTiWfm.di 
therein, and for two years was occupier or poflefTor of divers lands, [nthcpaiilh^ 
meadow and pafture, parcel of and belonging to the manor of Brang^ 
lingbury and the (itheable places thereof, and planted hops, and cut 
down wood, and kept and depaftured upon the faid grounds 
beep, from which he had lambs, and (heared the fame, and bad 
wool, and alfo cut down grafs, and made the fame into hay ; the 
titl.es of all which amounted to^ a large fum ; all which tithes 
are due to the faid plaintiff, and ought to have been paid in 
kindy or fome compofition made to him for the fame ; which the 
faid defendant detained from him, and refufed the faid tithes. He 
therefore prayed a^difcovery of his faid tithes, and the values there- 
of, and an account and fatisfadion for the fame. 

The defendant by bis anfwer faid, that it may be true, but that 
be knew not, that the plaintiff was appointed to officiate the cure 
of the faid parifli ; that he believed the plaintiff for eight years 
paft might have officiated the cure there, and have a right tp all 
tithes formerly of right paid to the vicar ; but he denied that time 
out of mind, or by ancient endowment, the vicar ought to have all 
tithes of hay, hops, and wood, and all minute tithes. The anfwer alfo 
ilated, that for three years paft he, the defendant, had inhabited in the 
faid parifli, and been farmer of lands there, parcel of the faid manor ; 
and he fet forth his tithable matters, and the values thereof, and 
that he had paid no tithe at all to the plaintiff, conceiving there was 
none due to him, for that all the lands he occupied were and are 
^mefne lands of the faid manor, which were parcel of the poffeffions 
of the priory arid canons of the Holy Trinity in London \ that the 
church of Branghinge was long fince appropriated to the priory and 
canons, and confirmed to them by the bifliop of London^ being 
bilhop of that diocefe ; and that by an endowment made in the year 
^%\% it appears, that the vicar of Branghinge^ in the name of the 

vicarage. 
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1657. vicarage, ** fhould wholly receive and fully poITefs all obventioni 
"■~"~— ~* *' of the altar, with the tithes and the vicarage-houfe, and all the 
" land to the faid church then belonging (except the croft called 
** hah/eiery^ and except the tenants and their tenements which in 
•' the portion or dividend of the canons (hould remain;") that, by 
virtue of the faid endowment, the vicar there never could claim to 
have any fmall tithes of the tenants and occupiers of the faid lands 
which the defendant holdcth within the Gid parifh, the fame being 
excepted from payment of any minute tithes to the vicar by the 
fame endowment, the faid lands, and alfo the minute tiihes, being 
the portion or dividend of the faid canons ; that he never heard 
that any minutt tithes, or any tithes at all, were ever paid or given 
tt) any of the vicars of Branghinge for any of the lands in his occu- 
pation ; neither doth he conceive, that the faid vicar hath any right 
or tiile to the fame, either by prefcription, endowment, or other- 
wife ; that about thirty yeais fince the owners or occupiers of 
Branghifigberry^ whereof the lands in the defendant's occupation are 
parcel, did, for fome years, give to the vicars thereof for the time 
hcxngfive marks a year by way of gratuity, though the vicars pre- 
ten'ded it an ancient payment in lieu of fmall tithes ; and there- 
fore infilled on his right to refufe to pay tithes. 

The plaintiff replied ; the defendant rejoined ; and witnelfci 
were exatnincd on both fides. 
Corrofan "^'^^ caufe came on this day fen'nigiit ; and up^n opening the 
cTxK-wracnt pleadings, and reading a copy of an endowment extrafled out of 
piainrng the tlK principal regiftry of the late bifhop of London^ dated at Tulham^ 
Tuaragl'^^* 111 the ycar I2i8, [c) and proved to be a true copy, which feemed 

titbcft. to 



(f) The endowment, which I have extracted from the regiftcr in the regiflry of tN 
dioccfe of Z.e»i/&», is as follows ; ** Omnibut fanfJa: matrix tcclefia jillii ad fU9s pr^rfen 
** /<^"//«w penurtcrit lyUliflmin Dei gratiu London tpijcoput falutem in Domin* Jem filer- 
** nam. Cum vencrabilii in ChriftO pater CardinaHi tituli fanSli Martini pre/liter c^rdi- 
** nalii apojioli-it ffdii ifgafus auffon'tate /I'gntionit fme dile^lis in Chrijio Jiliii priori t 
'* ctinonicii Juti61je Trinitatis L^n.lbn ecclfjiam ie BranghiHgy qua rntione patronatut t^ 
'* eofdein canonicot pertineb.itj ob devolionem rt obedient iuwy quam in pcrtutbationc regni A^ 
•* glittfantla Romano: ecclrfiee impenderunty pia conjidcrationt contuUrity et carta Judy qua> 
** infpeximuSf con^rmiwit : N'is attcndenta eotundem canonicorum conx'erfationii hontj 
" trttem, et religionli fervortm^ eandcm ipfis eccie/iam cum omnibut ad earn fertinentih^ 
** intuitu pietatii concrjpmu^y et epijcopuli auilotitate in ujui propri'ji confirmavimui <is t 
•* eccUfijc JueC pcrpetu'j pojpdcndam, Salva perpctud vi(^rid prrfbitero vicario nobis * 
** fuccejforibut nfijltii ab eifderrr C(ir9n/ris pr^eftntandoy et rrfidentiam ibidem faBuro cu^ 
** focio idonco capel/unt, Qui tjuidem ticariut, mm'rne wcarite^ omnes •bventionei altnrii evt 
** minutit deeimis, et managioj et tots terri ad candem eccle/tam tunc fertintnte {except 

« crijt 
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(0 explain the right of the vicarage tithes in qucftion : the court 16C7. 

took time to confider of the fame ; whereupon the barons beinp at- 

tended with copies, the caufe came on to be further heard this day j 
and upon full and deliberate hearing. 

And upon long debate of the matters in queflion, and touching 
the meaning of the faid endowment ; and upon reading the fcvcral 
depofitions for the plaintiff touching the payment of the tithes in 
qucftion to the vicar of Brangh'inge for the time l)eing ; Forajmuch The court's 
as it appearcth to the court, by the dcpofiiions of feveral witnefTes, ^^'"'*'°' 
tbt the fmall tithes of hay, hops, wool, and other fmall tithes, have 
beea paid in kind, or by compofition, to the plaintiff, as vicar of 
Iranghinge^ and to his predeceffors vicars there ; and for that it is 
alfo proved by the plaintiff that the faid defendant for the faid years 
bd the aforefaid tithes of hops, wood, hay, wool, and Iambs, the 
litbcsof all which amounted to 7 I. 4 s. 8 d. ; and liic court being 
of opinion, that by the faid endowment the faid plaintiff is entitled 
to all the fmall tithes arifing within the faid parifh ; it is thereupotx 
finally ordered, adjudged, and decreed by this court, that the faid 
defendant (hall forthwith pay unto the faid plaintiff, or to his affigns, 
the faid fum of 7I. 4 s. 8 d. for the value of the faid tithes by 
him detained from the faid plaintiff. 

M. 9 Car. II. A. D. 1 6^7. Scac. 

HeU and others, v. Pronte, [Decree Book, i6th Nov. J 

'T*HE bill flated that the plaintiffs, ever fince the 25th oi March^ A bliim 

in the year 1653, had been lawful owners of the reflory im- tobeVitc*. 

propriate of North Peiherwin^ in Devon/hire^ with all tithes and cd^g'infl 

profits thereunto belonging ; that, time out of mind, all the tithes tion of ^^^^ 

of corn and grain growing therein, and the titheable places thereof, no'iyi't,''^* 

hid been always paid to the reflors and owners thereof in kind, ftandingthe 

or a compofition for the fame ; and that the defendant had been 2 & 3 e. 6. 



^''•/Vij ilia, qua t'ocatttr EalJtlKti, jncente a ftnrte Aujirali ntanagii ftjstaxat':^ et ex- 
* f'/Z/i tenentibui et e»rum t(nemer/fis qu*e in porthne cn/ionict>rum lemanebunt') integri 
ftrubiet et plcnarii p^Jcbity et omnia ontra epifcopalia et archiM.icofm/iit ad ipjam 
tctlrjimm f pedant ia conjuctu et debit a fujlincbit. E-t ne jutnro tem^-uie pcjjit hac ncjiia 
^^'Ur(p9 Mut canfirmatio occaftone quMibet irritarif hoc juiiptum ftgilli nojhi muninune 
^xitHMi roborandum. Hit tejiibui, ^i. Dat. apud Fu.'kum anno Domini miiiejimo ducen- 
fifmt cdlai") dciimOf Sextodecimo tui, Muii pontifuatut nojhi anno nbr.odt<jm:'* riit- 
W 55. StokcOy, 110, 

yearly 



c- '3 g'vcf 
an adtiiiu ^ 
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1657* yearly owner of 20 acres of arable land within the faid rc6lor)% ztii 

" yearly mowed wheat, barley, oats, and other grain, and carricJ 

the fame away without fetting out the tithe thereof regularly. 

The bill therefore prayed a difcovery of the quantity and the valur, 

and that the defendant might be decreed to pay the fame. 

The defendant appeared, and put in a demurrer and anfwer. 

And for demurrer he fet forth, that between the 25th of March 
1653 and the 25th of December^ in the faid bill mentioned, he was 
owner of 20 acres of arable land within the faid redory, fown with 
wheat, barley, oats, and other grain, and yearly mowed the fame, 
and converted the fame to his own ufe, and that the tithes thereof 
yearly were worth 5 1. but that he is advifed that the fubtradion 
of predial tithes by the not fetting out of the tithe from the nine 
parts, and the unequal divifion thereof, are matters which may be 
relieved at law upon the ftatutc 2 & 3 £. 6. c. 13. and therefore 
the plaintiffs ought not to profecute any fuit in equity for the fame ; 
the faid plaintiffs not having fet forth any certain title to the tithes, 
or (hewed how long fince their eflate therein might commence fince 
the fubtraflion of the faid tithes. The defendant alfo fet forth 
the titheable matters, and denied any fraud in fetting out tithes. 

The plaintiffs replied to the anfwer; the defendant rejoined; 
and witneffes were examined on both fides. 

And upon opening the pleadings, and reading the evidence, and 
upon full debate. 

It is ordered by the court, that the defendant fhall pay to the 
plaintiff 7 s. 6 d. proved to be due and detained for tithes com- 
plained of by the faid bill, and fhall at all times hereafter duly tithe 
and fet forth the tithe of corn and grain arifing, Uc, in the faid 
parifh and thheable places thereof by itfelf, fo that the faid plaintiffs 
or their fervants may for the future take and carry away the fagie 
without any trouble or denial from the faid defendant, or any 
claiming by or under him. 
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1658. 
Tr. loCar. II. A. D. 1658. Scac. 

Ldngham v. Baker and others, parilhioncrs of St. Helenas ^ London. 

[Hardr. 116.] 

Y*HE plaintifT, as farmer of the impropriate reflor)' of th? faid ^![5'^^^ 

church, prefers his bill here againft the defendants for not pay- in the cx- 

ing their tithes in London^ according to the decree in ftatute 37 H. 8. nun-pay- "^^ 

r. 12. to which the defendants plead the faid decree, and that the "'f "^ ^f 

* tithes m 

plaintiff hath his remedy before the mayor of London.^ by the aft of Lond<,»^ ac - 

parliament, which fettles the decree ; and demand judgement, whe- the decree 

thcr or no this court will take cognizance of tlie matter ? *" ^"^- 37 

^ H. 8. c. It. 

And it was held clearly, that the court had jurifdi61ion in this Hardr. ii4. 
caufc; for that it appears by the very decree itfclf, and the aft ot 
37 H. 8. and by Lindwood de decimis^ that tithes were payable in 
London^ before the faid aft, for houfes ; but the quota was doubtful, 
which is remedied by the faid aft and decree ; and the aft has no 
negative words ; it is not faid, " before the mayor of London^ and 
not clfewhere.** See ^cudamore*^ cafe, cited 2 Injl. 659. Co. Mag. 
Chart, upon 2 E.6. and tithes were determinable here ai autiquo^ 
as appears by. 38 Ajf. Selden de decimisj 4 E. 4, and by ArticuU Clert^ 
c, 4. In the cafe of the king and his farmers, the caufe follows 
the perfon, and his privilege ; and this cafe is not to be refemblcd 
to cafes where juftices jof peace are empowered by aft of parliament ; 
and for that caufe juftices of oyer and terminer have nothing to do, 
nor juftices of gaol-delivery ; and fo vice verja^ 1 1 Ref. Doftor 
hrfter\ cafe ; for they have but a limited jurifdiftion ; and the 
king's farmer has, in refpeft of the revenue, the fame perfonal pri- 
vilege that the king has ; and, without queftion, the king may fue 
bere; and it was ruled, that the defendants anfwer over. 

Tr. 10 Car. II. A. D. 1658. Scac. 

Button V. Honey. [Hardr, 130.] 

JN an Englijh h\\\ for vicarage tithes, in fome towns in Kenty the In an £f^- 
plaintiff did not fet forth in his bill,h-W they became due to him, ^'^t ^^'^ ^°' 

• ■ J J * vicarage 

whether by prcfcription or endowment, as he ought to have done ; t;«»ic$,piain. 

^ exception was taken to this at the hearing, after anfwer and fct forth 

^icpontions : and the exception over-ruled, bccaufe the defendant btcamc^d 

docs 
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i6s8. 

to him, 
whether by 
prcfcription 
or endow- 
ment. 
Vide infra. 
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does by liis anfwer admit him to be vicar, and that the tithes irt 
queftion are his due; but infills only upon payment and fatisfac- 
tion. PPljich note: for it has often l>cen ruled contrary, it being ihe 
ground and foundation of the plaintiff's bill : but the bill was after- 
wards difmilfed upon the merits, with 40 s. coils. 



In a croft 
bill, the 
plaintiffs 
need not en- 
title them- 
felves to the 
jurifdi^ion 
of the court. 



Tr. 10 Car. II. A. D. 1658. Scac. 

Dohle V. Potman, [Hardr. i6o,] 

T TPON a crofs bill againil a parfon to difcover what fort of tithes 
in particular he claims to be due to him ; for that the parfoa 
in his bill one while demanded one manner of tithing, and anotiicr 
time, another ; the court held, that in fuch a crofs bill, the plain- 
tiffs need not entitle themfclves to the jurifdi61ion of the court, be- 
caufe the crofs bill is grounded upon another bill here in court; as, 
if a man be fued here in the office of pleas, he may have an EngUfl] 
bill to be relieved againft the plaintiff, without fetting forth matitr 
of jurifdidion. 



If a miln 
dtcimaneU be 
alleged no 
otherwifc 
than by way 
of anfwer to 
an Englijh 
bill for 
tithes, the 
defendants 
mud anfwer 
to all other 
parts of the 
bill ; but, if 
he pleads ir, 
he need not 
anfwer to 
any other 
matter. 



M. 10 Car. 11. A. D. 1658. Scac. 

Langham v. Sparjiowe and others, parifhioners of Si. Helen* SyLornhn* 

[Hardr. 130.] 

'T'O an EngUJb bill for tithes of certain houfes in LcrJouy accord- 
ing to the aft of 37 //. 8. f. la. and to have a difcovery of 
the improvements of rent ; the defendants, in their anfwers, fet 
forth a cuflomary payment in lieu of all tithes ; and exception was 
taken to their anfwers, becaufe they did not difcover their rcntsf<^), 
but relied upon their anfwer dc modo decimandi. And the court 
held, that the modus being alleged no othcrwife than by way of 
anfwer, they ought likewife to have fet forth the particulars of 
their rents, and anfwered to all parts of the bill ; but, if the defen- 
dants had pleaded it, they need not have anfwered to any other 



{d) The anfwer, as ftatcd in the decree-book, was in this rcfpcA as follows: " And 
all the faid defendants did fcvcrally and rcfpcftively fet forth by their faid anfwers the 
particular rents of their houfes, which they alleged to have been their ancient rents." 
An iflue on tnc cuftom was dircdcd to be tried at bar by a jury of the county of Kcnt% 
bat the event of that trial I have not been able to difcover. 

I matter. 
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matfw. And fo it was ruled, though objcftcd, that if the proofs 1658. 
urcrc againft them upon the moduSy they might then anfwer upon ' 

^ . ^i_ .• I » Vide infra, 

jnteriogatocieSy to the particulars. ' Gumiey v. 

Birt, concrai 
at to this 

M. 1 2 Car. II. A. D. 1 660. Scac. »"'«• 

Phillifsv. Ktttli. [Hvdr. 173.] 

Tn debt upon the fiatute of 2 & 3 £. 6. the plaintifT declared, that Tnadcclara- 

he was reflor of St. MartirCs All Saint 5 ^ and that by reafon isZ^xX^ 

thereof he ought to have the tithes of 100 acres of land in the faid *^ ^E- ^/^ 

pariOi of St. Martin* s All Saint s^ and the tithei of 80 acres of land n*cd not 

Id the parifh of St. Martinis Genavefee^ without (hewing how he entitled 

became entitled to the lands out of his parifti. This was holden '^o"S^ .^e 

by the court to be well enough after verditt : befides that, a general of landi ip 

allegation without (hewing a title, is well enough in this a6lion. p^rlau 

P. 13 Car. If. A.D.I 66 1. Scac. 

Cage V. JVarner and another. [Hardr.' 182. J 

'T»HE bill charged, that the plaintiff in the month o^ May 1658, Derendants 

became incumbent of the church of Beartjled in Kent \ and ^„"ilcu^." 

that the defendants in June l6c8 and 1659, by colour of an !?«"^'*.^'>" 

order of (equeflration, made by the committee, in the county of ofmhes 

Swtbampton^ as they pretended, had feifed divers tithes of divers fci^d with 

paiilhioncrs, within the plaintiff's parifh, due fo the plaintiff; and '.'* ^.^' *""^\ 

todifcover the particulars of the tithes fo taken, and their values, value*, 
ind to have them paid to the plaintiff, was the fcope of the bill ; to 
which the defendant demurred, becaufe it is a matter determinable 
at law, and a criminal matter ; but the court put the defendants to 
their anfwer, becaufe it is matter of difcovery. 

H. i4&i5Car. II. A. D. 1662. Scac. 

Pagers Cafe. [Hardr. 322.] 

]N a bill for tithes, the defendant, by his anfwer fet forth, that the I>f^en<'ant 

lands whereof tithes were demanded, were parcel of the priory bi> aofwcr, 

of and that the lar^d? belonging to that priory were |and,'^^here 

ifcharged by order, without faying more, and this was held fuf- ^^^^* ^«« 

ficient : which nott^ becaufe of the uncertainty^ were paicA 

of a priory^ 
which was difcharied by order, without more, atid held good. 

VOL. II. L L 
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Though 

compUinant 
did not 
(hew how 
he was en- 
titled to the 
tithcf, yet 
held goods 
bat qu^trtt 



H. 14& 15 Car. IL A. D. 1662. Scac. 

\ 

r 

Stone V. Ludlowe and others. £Hardr. 321.] 

T N a bill for tithes due to the complainant, as vicar and incumbent 
. of in EJfex^ the complainant did not (hew how he 

was entitled to them, viz, by prefcription, endowment, or other* 
wife ; and the court held it to be good notwithflanding. fFhich 
note^ for it is againll many precedents in this court, which I have 
known of demurrers for that caufe held to be good. 



M. 14 Car. 11. A. D. 1662. Scac. 



Csmpofl Vt 



[Hardr. 315.] 



1 N an aflion of debt on the 2 & 3 E. 6. for tithes of Ehham Pari 
in Kenty the general ilTue was pleaded, and upon a trial at bar it 
was holden upon evidence by HaUy C. B. and the whole court, that 
the king is not by virtue of his prerogative difcharged of tithes for 
the ancient demefnes of the crown ; but, that he is capable of a 
difcharge de non decimando by prefcription, becaufe he is ftrjona 
ndxtay as well as a bifhop. Vide 7. Rep, Bijbop of WTtncheJler^ s cafe. 
But, if the king alien any of the lands which he is fo difcharged of 
tithes for, his patentee (hall pay tithes ; and not only fo, but the 
prefcription is deftroyed for ever, though the fame lands fliould after- 
wards come into the king's hands again, by efcheat or otheiwife. 



Vicar who 
halh, time 
out of nindy 
or for a long 
tirae, ufed 
fa take 
tithea oro- 
ther pro6c5, 
Aall not be 
concluded 
by the tithe* 
not being 
cxpreflfed ia 
the endow 
JQcntofthe 



Tr. 15 Car. II. A. D. 1663. Scac. 

Twlfs V. Brazen Nofe college in Oxford ^ Blunt ^ and othen. 

[Hardr. 328.] 

I N a bill at the fuit of the vicar of Gillingkam^ in Kent^ for tithes 
of the manor of XJxbury^ and other lands belonging to the reflory 
impropriate of Gillingham aforefald ; the tithes demanded were for 
eight years lafi part, and ending in the year of our Lord 1661. 

The cafe upon the hearing appeared to be, that for divers years 
before the bill exhibited, in the times 6f many vicars, the faid tithes 
had been enjoyed by the faid vicars of Gillingham aforefaid ; but an 
endowment was produced bearing date the 7th day of March^ In 
the year 1362, mentioned to have been made by Iflip^ then arch* 

' bifhop 
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iifhop of Canterbury^ and preferved in the archbifliop's rcgiftcr; by 1663. 
. nrhich it did not appear, that the vicar was endowed with any tithes ■ 

of com or grain ; nor in the faid inftrument was liberty rcferved 
to the archbiOiopf as is ufual in fuch cafes^ to augnoent or diminifh, 
&r. and it was thereupon infifted, that the vicar ought not to have 
thofe tithes. 

But the court held, << that where a vicar has ufed time out of 
mind, or for a long time, to take tithes or other profits, he (hall 
Hot be concluded by their not being exprefled in the endowment of 
the vicarage,*^ and that it had been often fo held and ruled ; and it 
(hall be prefumed, by reafon of a long poflcifion of fuch tithes, iic. 
that the vicarage has, at fome time or other, been augmented there- 
with ; and the not referving fuch a power to the archbifliop is not 
material ; for an augmentation may have been notwithfianding, 
with the aflent of, or upon citing, all parties ; but not without 
notice or citation ; as it may be, when fuch a power, as aforefaid, 
is referved to the archbilhop [e). 

M. 16 Car. II. A. D. 1664. Scac. 

GraM V. Hedding and BalU [Hardr. 380.] 

IM a bill in equity for the tithes of a nurfery fold ; upon the hear- Of tithes 
ing of the caufe divers doubts and queftions were made : as, p" Vbic for 
Firfi, Whether tithes (bould be paid, if the trees yielded no ' nuriery, 

- . 5 , . ' trcc^, fruit, 

Other fruit f aodfiM-cufn. 

Secondly, Whether tithes (bould be paid for thofe trees, that 

yield fruit, which pay tithes ? 

Thirdly, If fome yield fruit and others not, whether or no, 
thofe that yield fruit, privilege and exempt the others that yield 
none, when they are all fold together f 

Fourthly, Whether tithes (hall be paid for them, when they are 
fold and tranfplanted within the fame parilh ? 

Fifthly, Whether the vendor or vendee (hall pay tl^e tithe ? 



^■te 



{•) 'f he decree-book ftatet, that " the court, although folly faritfied l>y the proofi, 
»itb the plaintiff*! right and tttle ro the faid tithes of corn and grain, as vic^r of Gillingm 
km, did notwithOanding think At, before they proceeded to decree the faid caufe, .to give 
the defendants time to confider whether they would defire a trial at law, touching th« 
[aid tithes and the faid plaintiff's right and tide thereunto, which trial was to be at law." 
rime was accordingly given, but the defendants not appearing by couoftl at the day 
appoiated, a decree was made ia favour of the plaintiff. 

L L a Add 
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1664. ^^ ^hc court was of opinion, that if the owner fells them mi 

■ ' pulls them up himfelf, he (hall pay the tithes ; but if he fells thai 

particulsfrly to another, the vendr e (hall pay the tithes ; as in di 

of tithes of corn, if corn be (landing, the vendee (hall pay the 

tithes ; but if it be fold after (everance, the vendor mu(L And it' 

journed. 

But afterwards, tithes were decreed in all fuch cafes. 

M. 16 Car. II. A. D. 1664. Scac. 

hgkby V. fVyvell. [Hardr. 381.] 

TN trover and converfion for a Iamb and a (heaf of wheat, upon 
not guilty pleaded a fpecial vcrdiil was found to thisefie£l : viz> 
that the abbey of Fountains had ken time out of mind of the order 
of Cijfeauxj which order was exempted from payment of titba 
of their lands, quas prcpriis man it us excokrent : th^t before the 
council of Lateran this abbey was feifed of the territory and grange 
oi Stenningforth within the prebend of Studleyzni the pari(bof iR//- 
pon: that betwixt the years 1216 & 1261 there was a compofition 
between the abbot and convent and the prebendary of the faid pre- 
bend under their common fcals, that the abbot and convent (hould 
be for ever free from payment of any tithes of their lands which 
. they tilled at their own charge in Stenningforth^ and belonging to 
their grange of Galgach within the territory of fVinkeJley^ A. D, 
1216, and that they (hould pay tithes for all other lands there and 
clfewhere out of the faid grange of Stenningforth : and that the laid 
abbot and convent (hould pay annually to the faid prebendary and 
his fucce(rors the fum of five marks by equal portions, the one 
moiety to be paid at Eajferj and the other moiety at Michaehiuu. 
It was further found, that upon the I2th of November^ A* D. 13591 
there was another compofition made between them under the feal 
of ihe convent and the prebendary, reciting the former compofition, 
(but it was not found that it was coiifirmed by the patron and ordi- 
nary), and by this latter compo(ition, the prebendary aiid his fuc- 
ce(rors for all time to come were to have their ele£iion yearly, 
either to receive tithes in kind of com and grain arifing within the 
places aforefaid, as well of lands in the hands of the abbot and con- 
vent, as in the hands and manurance of their tenants, elfe to re- 
ceive five marks to be pid by the faid abbot and convent io lieu 
thereof, fo as fuch ele&ion were notified to the abbot» or to aiiy 

7 of 
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of the monks relident within five miles of the abbe)^ or to the 1664. 

poner of the abbey, upon or before the feafl of St. TIjomas the ■ ■■ < 

■aityr, in the pre fence of a proQor or of two good men ; and for 

ihofe years in which the prebenddry (hould choofe to receive tithes, 

the five marks Hiould not be pai(5y // conira ; and that when no 

cledion was made, the prebendary and his fucceflbrs (hould be ^ 

contented with the faid five marks, faving the right of the tithe of 

Umb and wool, which was to be paid as formerly. It was then. 

(rand, that the pofTefTions of the abbey came to the crown by. 

31//. 8. and that at the tim« of the trover, bfc. the defendants 

were proprietors of the lands in Stenningforthy and that the plaintifiT 

was feifed in fee of the prebend, and that a lamb and flieaf were 

tkeo renovant upon the lands. And whether or no tithes in kind 

ftonld be paid for thefe lands, was the queftion. 

Sir Francis Gooirick fro quer, Firft, he confidered, that the laft 
CMOpofition was good, though not confirmed, becaufe it was for 
tie melioration of the church, and gave them a benefit, which they 
liid not by the firfi. And the rule is, that a parfon, prebendary, or 
other Ible ecclefiaftical corporation, po/f/i meliorare^fsd non fejorur^ 
cmditiMtm tt Jlaium HcUfta. Vid. Bro. Corforat. 68. 7, Inft. 343. 
}Cr#. 252* And if a confirmation in this cafe were requifite and 
Moeflaryt it fliall be intended there was one. Ex diuturnitati tern* 
ftris imnia prafumunturjolemniter effe a6la. 

idly. He confidered, whether this privilege to be difcharged of 
Mks be fuch a perfonal privilege as that it cannot be releafed.. 
Aad he conceived, it might be releafed and waived ; for that quilibit 
fUefi renuncian juri pro fe introduSlo. 2 Inji. 25a. Dy* 249, Dr. 
GmfaoffV caji. Alfo, here, the corporation being extinQ, the 
privilege is gone, and the tithes are revived, as Bro. Corporat, 78. 
G^. Rep. 4. Hob. 40, 42. 44. Andrew and Cooper* s cafe^ 3 Cro. 
6^1$, 2 Iftfi. 491. 2 Leon. 71. But the king's farmer ihal I enjoy .the 
privilege, becaufe it does not confift with the king's dignity to 00. 
0^ lands himlelf. Fid. Poph. 158. 

Objea. The Bijhop of Winchefler' s cafe, 2 Rep. and Inglrfeld's cafe^ 
1 Rep. concerning perfonal privileges not transferable. 

Refp.' An appropriation cannot be granted over, and yet it may 
hi dilappropriated by a prefentation. 2 £• 3. 8. N. B. 35. Hob. 
152. 3 Cra. 176. and fo he concluded for the plaintiflf. 

-^Pro defendente. Firft, the firfi compofition here is well rooted 
and fettled, and is in the nature of an exchange, as appears 2 Rep. 45. 
^ ^* 49^ H^f^- 42* Secondly, it feeou not to be defiroyed by 

1* t 2 . the 
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1664.. ^^^ fccond. For the fecond is only by way of collateral agreemenV 
■ and founds in covenant : there are no words in it of grant or releafe.. 

And it cannot here be deemed an eligible inheritance, becaufc it'doei 
not pafs from both parties. And by a releafe of five marks, tW 
v^hole would be difcharged, fo that it is not reciprocal. 44 £. 3. 5.' 
Alfo, the corporation being diflblved, the fecond compofition falls 
of itfelf. And it (hall not be prefumed, that this compofition was 
confirmed, unlefs it be (hewn ; becaufe the former, which is more 
ancient, was confirmed. So he concluded for the defendant* 

Hale Chief Baron, By the firft compofition the abbot only it 
.diftharged quamdiu propriis manilusy Vc. but by the latter the abbot 
and his tenants are difcharged of tithes of corn and hay only; fo 
that there is a great difierence between thefe two compofitions. 
But he conceived, ift, that the firft compofition was good, although 
the abbot were difcharged by his order quamdiu^ lie. 2dly, that the 
abbot may well renounce the benefit of his privilege : 3dly, thar 
there may well be a relinquifiiment of the former compofition, and 
that it may be releafed or difcharged. But the doubt in this cafeii^ 
whether or no the fecond compofition be good in law without a- 
confirmation, and an annual eledion according to the compofition; 
and who muft make this ele£lion, and how, now that the prebend 
is diflblved, and by whom, and to whom the notice muft be given/ 
There was one SouthweWs eaje in 44 EJiz. where an abbot had had a 
certain quantity of wood to be taken yearly in fuch a wood, orelfe 
a fum of money yearly at his ele£lion; and it was holden in thai 
cafe, that the ele£lion was transferred to the king by the ftatute oE 
difTolution of monaflerie;, and that it ftiould go alo^ig with the land 
to the king's patentee. But here this prebend came to the king by 
the ftatute of 1 E. 6. ofChantriesy lie. and whether the ele£lion in 
this cafe remains or not, may be a queftion. 

Afterward, in Trin. Ternij anno 17 Car. 2. it was argued again 
by ferjeant ffanires for the plaintiff. 

Firft, There had been a queftion ftirred, but not much infifled 
on by the defendant, viz. whether or no this privilege of the ab- 
bey to be free from the payment of tithes, may be waived or not/ 
I (hall not dwell upon that, for I take it to be very clear, that it 
may be waived, ift. Becaufe it was but a particular indulgence 
granted to the order of Ciftertians, and for their benefit and advan« 
tage, and therefore it may be waived by them^ in like manner as 
an exemption from ferving upon juries, iic. may be waived at 
one time, and refumed at another ; as is very ufual and frequent. 

Secondly, 
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Secondly, It is a rule in law, that whatroever is created may by 1664.. 
{ndc means or other be dilTolved and extingui(hed| though fome v 
things cannot be granted over : as in Lampet*s cafe^ 10 Rep. 2i pof- 
fibility of a term, though not grantablc over, yet may be re* 
ksTed to the tenant in pofleffion. Hob. 307. an appropriation, 
though not grantable over, yet may become difappropriate by a 
prelentment. N. B. 35. 8i/. 7. 12. ai £.4. 58 b. z corody in- 
certain in an abbey, though not grantable over by the founder, yet 
may be releafed and extinguiQied by him. So here. 

But the fecond and more difficult point is this, vtz. whether 
this fecond compofition be good or no, becaufe not confirmed by 
the patron and ordinary. And I conceive that it is good notwith- 
landing, as our cafe is, and that for thefe reafons. 

Firft, The fecond compofition is wholly for the benefit of the 
prebendary and his fucceflbrs, and is an enlargement of the former, 
becaufe by this fecond compofition he has an ele£lion, to take ei- 
ther his five marks, or his tithes in kind, whether he will ; wheresls, 
if the firft compofition, he is tied up to his five marks : and in 
focb cafes fucceflbrs are bound, though without confirmatiop. 
44 E. 3* 21, 22. In O^avian Lombard^s cajiy tenant in tail charged 
the land with a rent-charge for a releafe of the right of a 
Iranger : and held, that this (hall bind the iflue in tail, notwith* 
landing the ftatute olJVeflm. 2. 48 E. 3. \\b. the like of a re- 
covery in value by the tenant in tail ; becaufe the ifiue is at no 
klf by it. Per\. 17. Tenant in tail may determine his eledion as 
to fo many acres, or a rent-charge, and the iflue fliall be bound by 
it. So here, no lofs, but a profit accrues to the fucceeding pre- 
bendary : and it is a rule in law, Co. Litt. 102 b. 341a. Afag. 
Cert. 3 a. that a parfon without his patron and ordinary may me" 
Xwarejlaium ecckjtafua. And fo in our cafe. 

Secondly, The fecond compofition was made only for a further 
eiplanation of the former, and by way of fuperoneration, and is' 
a furcharge upon (he abbot and his fucceflbrs without any dimi- 
nution to the prebend : and in that cafe a confirmation is not re- 
quifite. If there be a compofition confirmed betwixt a parfon and 
his pariOiioner, by which the parifhioner is to pay 5 I. in lieu of 
his tithes' for ten years; and afterwards another compofition be 
made, whereby the parifhioner agrees to pay 61. for thofe ten years ; 
this fecond is good without a confirmation, becaufe it is an enlarge- 
ment of the formeri and more for the parfon's advantage than 

tbatwas. 

L L 4 Thirdly, 
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1664. Thirdly, The fame may be proved by the parallel betwixt tbe 

- ■* parfon of a church and an infant: for our authorities refemble 

ihefe two to one another ; as appears Co, Litt. 341 a. Mag. Cart* 
3 a, EccUJia infra atatem txijlit^ it fungitur vice minoris. Now 
Co. Litt. 337. Minor Jiatumfuum meliorare foteft^ non deteriorartm 
And, therefore,, if an infant (iibmit to an award, which is made 
for bis advantage, he (hail be bound by it. 13 //. 4. I2« 10 //. 6. 
10. So, if an infant makes paftition, or afligns dower, if it be 
equal and juft, he (hall be bound by it. The like of a parfon. 

A third thing is this, viz, admitting that the'fecond compofi- 
tion is good, whether or no it be now poflible for it to be per-i 
formed, becaufe no eledion can now be made in form as direded 
by the compo(ition, becaufe now the abbey is diflfolved, and the 
corporation extioguilhed ; and the prebend alfo, with all its poflef- 
dons, is given to the crown ; the one by 31 //. 8. the other by 
X £. 6. And yet I conceive all this is no hindrance, but that 
tithes in kind may be recovered. 

Firft, As for the diffolution of the abbey and extingui(hment 
of the corporation, that will create no impediment, becaufe it 
comes by the a£k of the corporation itfelf (to wit) by their fur- 
render; for the afl'of 31 H. 8. vefts nothing in the king, but what 
the abbies themfclves furrendered (ince the 27 //. 8. as appears by 
the ftatute ; and it is a rule in law, that res inter alios aSla alteri 
nocere non debet^ Jed prodejp poteji. If a le{rec for years charge his 
edate with a rent, and then furrender, yet the charge continues as 
long as the term woqld have lafted, if it had been fuflfered to ma 
out in time. 5 //. 5, 10. Secondly, As for the accedion of the 
prebend to the crowp by the (latuto of i E* 6. it is there enaded, 
that all tithes and hereditaments appertaining to any hofpital given 
to the king, (hall be in him in as ample manner as in the hofpital, 
and as if they had been particulatly named : and it is alfoenaded, 
thiit the king (hall enjoy all profits, commodities, i^c, apperts^in- 
ing to any hofpital by any a(rurance, compofition, or otherwi(e< 
So that all is preferved fpr, and referved to, the king, that did ap- 
pertain to any hofpital. And unity of po(re(rion in the king, oi 
the abbey and the prebend, breaks no fquares : for tithes, and a 
compofition for tithes, are collateral to the land, and revive by 
feverance, as appears in ii Rep. Harpur^s cafe: and where 
there can be no ele£lion, there, the party that is to have the bene- 
fit of it, (hall have and enjoy the thing for which the recompence 
is given, without any ele^lion. Southwell and fFard^s cafe^ A/. 

33*^34 
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53 & 3+ EUz. Rot. 229. ftr Popham^ Fenner^ and Clinch ^ in matiu* 1664. 
Jaiftf ami printed in Popham*s Rep, 91. and adjudged 36 & 37 Eliz. » ■■ 

The prior of St. Faith's^ 13 E. 4. made a grant of 200 faggots 
orfocals to the hofpital of St. GiJes's in Norwich^ or of 20 s. in 
lieu of them, at the eledion of the hofpital, with a claufe of difireftt 
reafbnable notice of the eIe£lion being given ; and the hofpital co- 
venanted to give notice in the church belonging to the hofpital. 
Afterwards the hofpital caine to the crown, /^r i E, 6. who grant- 
ed over the hofpital with the faid rent, and the grantee di drained 
ibr the focals. It was there adjudged, ift, that the focals pafs by 
the grant of the hofpital, and the rent of 20 s. though tlie focals 
ve not ezprefled in the grant : 2dly) that there needs no cledion, 
becaufe the thing granted was the focals, and the 20 s. are but by 
way of rccompence for it, and as an allowance and fatisfa^lion for 
the fame. And ^ difference was taken, where the eledion was pre- 
cedent, and where fubfequent to the grant. If a man grants to ' 
another a robe, or 20 s. there, the ele6lion is precedent to the in- 
tercft of the grantee ; here, it is not fo. Fide 2 Rep. Sir Rowland 
Hofwari^s cafe. Now this cafe of the prior of St. Faiths refem- 
blcs our cafe in all refpefls : for here is a compofition for tithes in 
kind, or elfe for 5 marks in lieu ; and the hofpital there came to the 
kmg by I £. 6. as ours does here, and yet the elettion remained. But 
in cor cafe there is a claufe, that when there is no ele6lion made, 
the prebendary (hall content himfelf with the five marks. But to 
that I anfwer, that this claufe mud have a reafonable con(tru£lion 
lod intendment, viz, that as long as there may be an eledion 
made by any reafonable way or means, fo long there ftiall be an 
cleQion, elfe only five marks due. But here there can be no 
elefiion made at all according to the compofition, by reafon that 
the abbey is diffolved, and that by their own a6l ; and it is a rule 
in law, that impotentia excufat legem -^ et lex non cogit ad impojftbilia. 
42 £. 3. 5. if a man covenants to leave lands in as good plight as 
ke found them, and trees are blown down by temped, he is ex- 
cufed. 5 Rep.^o. St. Anthony Maine* s caje^ a leflbr covenants to 
make a new leafe to the leffee upon furrender of the former ; if af- 
terwards he grant the reverfion to another for term of years, 
the covenant is broken, though no furrender be made, for that he 
has difabled himfelf to take a furrender. 

Thirdly, If an eledion be neceffary, the plaintiff has made 
Ui elefiion; for he has preferred his bill for tithes, and 
bfoog^t the caufe to a hearing } which is the fame thing as if he 

bad 
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1664* ^^^ declared at law ; and that does amount to an eIe6lion ; zB 
■ when a man brings a writ of annuity^ and counts upon it, 5 H. 7* 

33. Fn N. B, 1^2. or, the bringing of a writ of dower, an J 
counting upon it, 12 £. 2. Dower 158. and the bringing of an 
aflizc amounts to a continual claim, 9 E. 2. Age 141. So I con- 
clude, that the fecond compofition is a gopd compofition ; that it 
remains in force for ihe benefit of the prebendary, and all claim- 
ing under him ; and that no eleflioii is requifite, quia vana et ///- 
utilis \ and that if an eIe£lion mud be made, the plaintiff here has 
made his election : and I prayed judgement for the plaintiff. 

Afterwards, the court delivered their opinions, that the fecond 
compofition did not affeS the fucceffors of the prebendary, and 
therefore that the abbot was not bound by it. The reafon 
fcems to be, becaufe, by the firft compofition, the prebendary and 
his fucceffors were bound only quamdiu propriis manibusy l^c* 
and by the fecond compofition the five marks go in recompence 
of all, whether in propriis manibus^ or in the hands of the tenants. 
But to this it may be anfwered, that it is ft ill at the fucceflbr*s 
eleflion to take the five marks, or tithes in kind, and therefore that 
be is at no prejudice. 

The court likewifc held, that the power of eleQion is gone, be- 
caufe it cannot now be made according to the compofition : and 
that, therefore, the firft compofition fliould fiand quoad terras in 
propriis manibus ; and for the others, that tithes in kind might be 
taken, as before ; for that the eledion is deftroyed. And judge- 
ment was given /rd //^wflV«/^(/*). 

M. 23 Car. II. A. D. 1671. Scac. 

Rifdeny Clerk, v. Crouch. [Decree Book, 26th Oflober.] 

Hops are in '^ H F> bill ftatcd, that the plaintiff, for four years pafl, is and hath 
zfmai.t.the, been vicar of the parifh of AJbfordy in the county of KenU 

and ii.e..- J ought to have had and received all manner of tithes and church 

fore a cul- "" ^ o 

torn to pay duties, yearly arifing, Wc. within the faid parifh, due tothe v/Vflr; 

acre to the that the defendants for the fame time have enjoyed feveral mef- 

'*nhc "iibc" f^3g^^» \^ih and tenements, and feveral hop-grounds planted with 

ofhopvjthe hops. Within the faid parifh, and have picked and carried away the 

vicar bcini; 

(/) Note, this aAion was dire^ed by the court of exchequer upon a bill filed by tfce 
pl;tiiitiff, as proprietor of the prebend of StuiUey^ for an accoimt of the tithes of Sttn^ 
nin^wtk. Sec I ^Food's Decreti ^4. 73, 

famci 
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fame, without fetting out or rendering the tithe thereof, or any 

thing in lieu, and bad feveraj other tithable matters and things, the 

tithe whereof ought to have been anfwcrcd to the plaintiff, but ^"^jj*^,^** , 

that they refufed, faying, that the plaintifiF had no right to the fmaii tithet, 

... ^ , is bad. 

tlttlC OI hops. , Sid. 443. 

The defendants admitted their inhabitancy, and fet forth the 'J^^?^';^'- 

' 2 Kcb. 61*. 

qaantities and values of their hops, and then Aated, that there is S. C, 
and hath been an ancient cuftom, time out of mind, in the faid 
parifh, that every planter of hops (hall pay to the parfon of the 
faid pariib, 6 8. 8d. for every acre in lieu of the tithe thereof^ 
and that the fame of right belongs to the par/on of the faid parifh, 
who hath conftantly, according to fuch cuflom, received the 
fone. 

The court declared, that there can be no fuch cuftom for the 
payment of a modus^ in lieu of the tithe of hops, to the parfon^ for 
that hops, being in their nature fmall tithes^ do belong to the 
vicar. 

The court therefore prdered, that th^ defendants (hall pay to the 
pluQtiffthe values of the tithes of their hops which they had in the 
years aforefaid, according to the values fet forth in their anfwers, 
niz, the defendant Crouch 7 I. for the two years mentioned in the 
bi(l,and the defendant Lounds^ 20 s. for 1669; th^ plaintiff being 
wUling to accept thereof accordingly, 

Tr. 26Car. IL A. D. 1674. 

Coaantf Clerk, v. Greaves^ Bart. [Decree Book, 6th July.] 

'T^HE bill ftated, that the plaintiff Conant had been lawful re3or of 
Seeding^ in the county of Sujpx^ for five years paft,and was enti- 
tled to all thetithes within the faid parifh that had been accuftoraed 
to be paid ; that the defendant was owner of certain lands called the 
hreft of Saint Leonardos within the faid parilh, and ought to pay 
all the great and fmall tithes arifing therein to the re£lor, or the 
beft buck and doe yearly, at every feafon, in lieu of the tithes for 
the (aid foreft ; that the defendant, for five years paft, had refufed 
to pay any tithes for the faid foreft ; that the plaintiff Turner^ as 
tenant to the faid re£lor, ought to have the beft buck and doe 
yearly, at every feafon, paid to him in fpecie, the fame being worth 
ten pounds ^r armum^ in full fatisfaSion for the tithes arifing yearly 
9ut of the £)id forefif 
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The cfcEcndant confefTed, that he was owner of theForeJi of Saint 
Leonard* % ; and that before and (ince the plaintiff was reQor of 
Heeding^ he had given orders to his keepers or tenants of the faid 
foreft that they (hould kill the tithe deer when demanded ; and that 
the reafon they had not, for two years pad, been paid was» that the 
plaintiff rcfufed to pay the keeper's fees. 

The court ordered, that the defendant (hould forthvrith pay to the 
plaintiff Turnor the feveral bucks and does in arrear in fpecie, due 
and owing, as other bucks and does are ufually paid, upon warrants. 

And it was further ordered, that the defendant (hould, for the 
future, pay and deliver to the plaintiff Turnn^ the leffee, during 
the term of his leafe, and after the expiration thereof to the redor^ 
a buck and doe yearly of foreft deer, in fpecie, in lieu of the tithe* 
of the faid foreft, at the refgeflive feafons, for the time to come, 
as other bucks and does were ufually paid and delivered, upon war* 
lants, without cofls. 



M. 27 Car. II. A. D. 1675. Scac. 
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Turnery v. Weedon and others. [Decree Book.] 

'TpHis was a bill by the plaintiff, as reflor of Soulderne in the 
county of Oxford^ for an account of all tithes, predial, pcrfonal, 
and mixed. 

The defendants, Weedon^ Kilby^ Lordy Dodtcelly and Kingy put in 
their plea and anfwer ; and the defendants fFells and Smith their 
anfwers ; and for plea faid, that the plaintiff, by his biH, demands 
tithe wood for hedge rows and coppice woods ; for dry beafts, for 
the time they were kept and fatted ; for barren (heep fold before 
(hearing time ; and for the fecond crop, or aftermath of meadow 
ground ; that, time out of mind, there had been a rate tithe for 
barren (heep and dry beafts kept and fold within the (aid parifli ; 
viz. four-pence, and not above, for every cow kept, £aUed» and 
fold there ; one halfpenny for twery barren (heep fold after Gtis- 
(tiemasy and before Qiearing time ; the third of the wool for all (heep 
brought in after Candtemasy and Ibid before Candlemas following ; 
and that no other tithes were due for the lame ; that for the after- 
math of meadow no tithes at all were due, by cuftom nor other- 
wife \ nor for hedge rows or coppice vtrood fpent or ufed in the 
premifes to v^hich the fame belong \ nor for any horles kept and 

U(€d 
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nfed about the fame, or for any other ufe : and they fet forth the 1675. 
particulars of their tithes. .i......-..^ 

Upon arguing this plea it was ordered, that the defendants 
ihoald anfwer over, and the benefit of the plea ba faved to the 
iMtring. 

The defendants thereupon put in a further anfwer ; the plaintifF 
replied ; and iflue being joined, witneffes were examined ; and the 
caufe came on to be heard the nth inftant. 

And upon hearing counfel on both (ides, and reading feveral de- 
poGtions taken in the caufe, and a decree made in a caufe the 3d 
oijufyy in 15 C. 1- in chancery, whereby it appeared, that the 
natter bad been referred to the then bijhop of Oxford to examine 
the heft way for the payment of tithes, and whether the rate of 
40s. a yard land, formerly decreed at the firft inclofure, would 
be prejudicial to the church, who made his certlficare, that he did 
conceive the payment of tithes in kind was, and would be for tlie 
future, a greater benefit to the church than the 40 s. per annum in 
lieu of tithes for every yard land could be; it was ordered, ad- 
judged, and decreed, in the faid court of chancery^ that the faid 
decree, as touching the compofition and agreement for payment of 
tithes Oiould be reverfed and made void as againft the plaintiflfand 
the church of Soulderne^ and the plaintifF be leTt at liberty to take 
bis tithes in kind, any thing in the aforefaid decree to the contrary 
Qotwithfbinding ; and upon long debate of the matter, for that it 
was infifted upon by the counfel for the plaintifF, that the cuRom 
of one halfpenny a (beep fold before (hearing, or after, had already 
been adjudged an unreafonable cuftom at common law, in the cafe 
of tt^eedtn v. Harden^ in the late king Charks*% reign ; the court 
declared they would further confider thereof. 

The caufe now came on again ; and on reading feveral depo- but the 
fitions, and hearing counfel on both fides ; and on full debate con- ciaicfUi'i 
cemtng the cuftoms pretended by the defendants; the court de- tJ'«fai<^cuf- 
daredyChat the cuftom of a halfpeimy for a (heep was an u;iieafonable unreafooa- 
cuftooi. ^*^' 

And as to all the other cuftoms (except four-pence for a dry 
cow, and the tithe of aftermath, or fecond (;rop of meadow, for . 
ivhich the court would dire£l a trial at law)^ they declared all the 
ether cofloms pretended by the defendants to be unreafonable, and 
overruled the fame. 

- WheicupoB It was this day ordered by the court, that the defend, and decreed 
intt (houtd pay their tithes in kind^to the plaintiff, viz. for coppice i^ppfcc" ""^ 

wood, '»«'<i» »»««^s« 

' rows, and 
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wood, and for hedge rows» and loppings of trees, when (bid of ri&l 
fpent in the houfe ; the tenth of the value of the depafturage of 
fheep, according to the time of their being kept, fold, and removed 
unfhorn ; and likewife for all other dry cattle^ fed, kept, or dtf- 
paflured (except beafts of the plough and pail, and dry cow^, 
iivhich was referred to a trial at law)^ to pay according to the value 
of the herbage : tithe wool to be paid, and tithe milk, at all timet 
in the year ; lambs to be tithed when fit to live without the dam } 
and calves to be paid in kind: and it was referred to the deputy- 
remembrancer to compute and report the fame. 

And as to the cuftom of four-pence for every dry cow fed, and 
for the aftermath, or fecond crop of meadow, the fame was referred 
to a trial at law, and the equity referved till after fuch trial had. 
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Tr. iSCar. It. A. D. 1676. Scac. 

Silmier, Clerk, v. Smith. [Decree Book> 8th June.3 

« 

'T^HE bill ftated, that for fix years pad, the plaintiff was, and noW 
is the reQor of the parifli church of Hartlebury^ in the county 
of Worcefler^ and, as reSor, ought to have all manner of titbesi 
both great and fmall, coming, ^fr. within the faid parifh. 

The defendant confeifed the plaintiff's title to the re3ory, and 
tithes, and dated that he had paid the plaintiff all tithes due to hin^ 
except the tithes of certain landsi containing eighty odd acres, 
called HartUhury Park^ of which he had been tenant about four 
years, at 48 I. a year ; that he had depaftured feveral cattle 
upon the faid ground, but could not fet forth the particular num« 
ber ; that the bijhop of Worcefter^ and his predeccffors, for tirot 
whereof the memory of man is not to the contrary, had holden 
the faid lands freed and difcharged from all tithes \ that he had 
two colts and one calf, during the faid years, the tithe whereof is 
four-pence a colt, and one penny in a (hilling for a calf, which is 
ten-pence ; that he depaftured on the faid lands all forts of young 
cattle for feveral ftrangers, and yearly kept (heep, and (heared fomc 
yearly, and had fome lambs ; and he fet forth the value of the 
tithes ; and that for (heep fold before the (hearing time, the ufual 
tithe is four-pence a fcore ; and that the full tithes of the faid 
lands were yearly worth about ao s. 

Upon hearing counfel on both fides, and reading feveral depofi- 
tions taken on behalf of the plaintiff, whereby it a£peared, that 

before 
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before the difparkiDg of the faid park, the (boulder of evefy deer^ 1(76. * 
killed in the faid parlu was paid to the redor of the faid parifh> ■ 

for and in lieu of the tithe of the faid park ; and upon long de- 
bate of the matter, , 

It was ordered by the court, that the defendant (hould forthwith 
pay to the plaintiff the values of the tithes coming, growing, and 
renewing within the faid park, for the faid four years, in the bill 
mentioned, according to the anfwer, which, at 20 s. per annum f 
amounted to 4 1. 

M, 29 Car. IL A.D. 1677. In Cane. 

Jnon. [2 Frecm. 27. 2 Ch. Ca. 237.] 

A BILL being preferred againft a quaker for tithes, wjio reFufed Bill fur 

to anfwer upon oath ; the defendant was brought, by foveral agVinft a ^' 

. orders to the bar; and being indeed a quaker, prayed to anfwer ^^^^^'* 

without oath; and having been brought up three times before; the con/cf6,de- 

lord chancellour did admoniOi him of the peril, that the bill would fufingToTn^ 

be taken for true, entirely as it is laid, if he anfwered not : but de- ^7*^*^ • *"<* • 

. ' decree for 

icndant faying as before, the chancellour pronounced his decree for pUintifT^ 
(at plaintiff, and that the bill be taken pro confejfo \ and he referred r^eliccToV 
the valuation to a mafter, and to examine what was due : and "^^^^^roft^c 

valuation ; 

10 be armed with a commiffion for that purpofe. anri a com- 

' miflion to 

examine wiineflcf. 

And the lord chancellour declared, that this court had a cogni* Chancery\iz% 

unce of matters of tithes, as well as the exchequer ; and that the oHhheTaj 

plaintiff had hU choice of the court \ though fir John Churchill^ not ^""/'J^*'' 

being of counfel, but amicus curia^ faid, that this caufe for tithes, Sir jokn 
especially fmall tithes, was not proper for this court, and had not 
bcenufed. 



Churchill^ 
amUu%9un4i, 



H. 30 Car, II. A.D. 1678. 

Dodd^ Clerk, v. IngJeton. [Decree Book, 24th Feb.] 

^HE plaintiff, as vicar of the vicarage and pari(h church of Chlg- xhc whole 

wellin the county of Efex, claimed the tithe of milk, and |^^',[_7f'''*'' 

^niplaincd, that the defendant, under colour of fome words in a fvery mom- 

■^cietal order made in this court in a former caufe between the now evening it 

m.'lk. 
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1678. piainf Iff and H. Hudfon and others, inhabitants of Chigwell [g)^ had 

r not fcnt or carried the fame to the plaintiff's houfe every tenth dajr^ 

i Frcem. ^^ ^^^l ^^ ^^ ought to have done, according to the cuftom of tb^ 

R.iym 277. faid parifli. 

The defendant denied any cufiom for carrying tithe milk to the 
vicar's houfe. 

The court being unanimoufly of opinion, that the tfntb meaFi 
milky and not the f€nth of every meaVs milk^ ought to . be paid for 
tithes, it is ordered, by confent of the defendant's counfcl, that the 
defendant, for the future, (hall pay to the plaintiff his whole tenth 
meal's milk of all his cows every evening. 

But as there was not any cuflom within the faid parifh of Chigwell 
infifted on by either (ide, for the plaintiff's fetching his tithe milk, 
or for the defendant's bringing the fame either to the church porch, 
or to the vicarage- houfe in the faid parifh oi Chigwell \ and the 
court being divided in opinion, whether of right the fame ought 
to be fetched by the plaintiff, or carried by the defendant ; the 
caufe was ordered to ftand over, that the court might further con- 
fider and advife thereof in the mean time; and, on the 15th of 
May 1679, it was further ordered again to fland over, and that the 
court will hear counfel on both fides, as well civilians as others, at 
to the common law right ; and on the 22d of May 1679, ^^^^^ h^ax'^ 
ing the civilians, and counfel on both fides, and upon full debate, it 
was ordered again to fiand over for the opinion of the court. 

On the loth oi November 1679, the caufe came on to be further 
heard, when it was ordered, adjudged, and decreed by the court, 
that the defendant, for the future, Qiall pay to the plaintiff his whole 
tenth meaVs milk of all his cows every morning, and his whole tenth 
meal's milk every evening ; and for that there is not any cuflom 
within the faid parifti of Chigwell infifted upon on either fide for the 
plaintiff's fetching his tithe miJk, or for the faid defendant bringing 
the fame, either to the church porch, or to the vicarage- houfe in 
the faid parifh of Chigwell \ and the court being of opinion, that 
tithe milk is due of common rights and that as well for the prefcr- 
vation of the fame as for the convenience in colle£ling the faid 



(g) In the cafe of the prcfcnt plaintiff, DodJv. Uudfcn^ 29lh j^fril 1675, ^^C^^r, %, 
the court ordered, " that the defendants (hall pay to the plainiifF rithc milk in kind aft 
<* the year round, the faid plaintiftor his tithc-gathercr making a demand of the/aas 
'< at the rcfpc^ivc babitationi of the faid dcfeodants." Book of Decrees and Orden. 

milky 
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fcilk, the fame ought to be brought to the plaintiff, it is thereupon 1678. 
funfaer ordered, £#r. that the defendant, for the future, (hall bring ■ 
or fend his tithe milk to the chyrch porch within the faid parifli of JJ^," lal**^ 
Ofiiwelly as the fame (hall become due from time to time, that is to fi"cc ovcr- 
fey, his, the defendant's, whole tenth meal's milk every tenth morn- 
ing, and his whole tenth meal's milk every evening, to the end that 
the plaintiff, or his agent, or fervant, in that behalf appointed, may 
rcceiTC the fame accordingly without cofisi 



P. 3iCar. IL A. D. 1679. Scac. 

Legrofs V. Levemoor. [Dodd's MSS.] 

ON a trial at law for tithes of a mill, the plaintiff offered in evi- Entries in a 
L . . prcdecef- 

dence an ancient book, (produced in this court at the hearing), for'» book* 
wherein one of his predeceffors had made entries of what he had thcpalfon^ 
received for tithes for feveral years, whilft he was vicar, as well 
for the mill in queftion, as for other tithes. But the judge would 
not fufer it to be read in evidence, whereby the plaintiff was non- 
fuited. A new trial was ordered on payment of cofts, and, by 
the defendant's confent^ the book to be read in evidehce. 

H. 31 & 32 Car. II. A. D. i6Sd. Scac. 

I 

Tumor V. Smith. [MSS.] 

TilLL.by reflor for tithes of coppice- wood and underwood. The Stub-oak 

dcfeAdant infifted it was not tithable, being above 30 years ,^i"habic 
growth, and much of it fold by him for timber. ""''^^ f*- 

xt r . \ ' rmptcd by 

Now forafmuch (in the very words of the court) as it appeared cuitom. 
to the court by the proofs that the wood felled by the defendant 
<!id confift principally of hornbeam, fallow, hazle, and aOi, and 
Sub*oak sind a(h beiilg tithable wood, and in the county of Jijpx 
never accounted limber ; the court declare that the plaintiff ought 
to have tithe in, kind for the fame. But in regard there were 
fome trees of oak and afli being feconds or ftandards, which, grow- 
ing promifcuoufly on the faid coppice, were felled, and the heads 
or tops thereof made into faggots, for which no tithe was due to 
^^ plaintiff; decree that it be referred to the auditor to take an 
account of what coppice- wood or underwood, or woods growing 
promifcuoufly on flubs, or ftcms, the defendant felled, and what 

VoL.iu MM timber 
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1680. timber trees, or trees of oak^ afli, of elin» commonly called feconi 
■ or ftandards, were felled by the defendant, and fold for timber 

and ai to the coppice-wood or underwood, and wood growing oq 
ilubi or ftemSt the auditor" is to compute the value, and what y^ 
due for the tithe thereof. 



H. 'J2Car. II. A. D.I 680. Scac. f 

Co Hard V. Newton. [Bunb. 37.] 

6rnf».iuu ^TpuE defendant infiftcd, that the lands, where, f^c. weredif* 
diirhilrKe'' charged by bull, order, prcfcription, or fome other ynjy 

'^«'*'- and allowed to be good. " I 

I 

p. 32 Car. II. A. D. 1680. Scac. [ 

Croft v.Blakt. [MSS.] 1 



^ 
4 



Cvkt(^^m t<k A <^UST0M. to tithe lambs on St.Afiiri's day, as infifled upon iif 
tiihci^mi** ^^ the defendant, the court declared to be unrearonable; fortbt 3 
M«ik\ U4IX the tithe lambs were then not able to live of tbemfelvcs ; aid "; 
•M^*' *^' that they are tithable when they can live without the dam, vi 
when the occupier weans his own lambs, and not before. 



Tn 32 Car. II. A. D. 1680. Scac. 

Antn* [MSS.] 
A BILL for wild cherries [inia- mJJ) the defendant infifled diqr 






were not tillable bv law \ but tithes decreed. 



Tr. 32 Car. IL A. D. i68o. In Cane. 

rmf>^ r. L^EMrr, //<a£:, and ccbers. [Dodd*s MSS. dtedin 



r rTT.V in iftfrc-if/k'-T : thbcs of ctover gials tfareflicd, aoJ 

snwe ir.to ho:M>-b;^*i and bop fad widi the feed; jet ai- 

7a,\fiei r:» te >»*v^ a:»d x;ih*rit to tbe xicir^ who was endowed 

' i-cl hsT« ar:i d^x ki the nk OX ^ izr^vQpnttor, ai a new ordif- 

&d£ **av. 
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1681. 
Tr. 33 Car. II. A. D. 1681; ' ' 

t 

CamtU V. Ward. [Decree Book, 20th June.] 

•T^UE fcope of the bill was to compel the defendant, being the Tithes are ' 
executor of John King^ to fet forth and difcover what yearly ^l^Yl^^^^^ 
profit the tellator made in his life-time, of a decoy of fowl, in the of wild 
parifli of JVorUnghaniy in the county o^ Suffolk y which the plain- for^ducksor 
tiff alleged the faid John King had been occupier of for feveral otn«r*^»wi 
]rearSy and wherein he had yearly taken and killed ducks, mallards, decoy, nor 
teals, and other fowls, and had eggs therefrom ; whereby he made o7tame**^* 
great profit, and ought to have paid to the plaintiflP yearly, as '^"cks kept 
ledor there, the tithes thereof in kind, or made fome compofition vice of a ^ 
to him for the fame. ^'*^^y- 

The defendant faid, that he knew not that John King was ever 
owner or farmer of the faid decoy, but believed that he was fer- 
vant Co Sir John Duhe^ the owner thereof, and gave him an ac- 
count thereof ; that the faid decoy was only of wildfoxvly and that 
the plaintiff and his predeceflbrs never, fmce the making of the 
laul decoy about forty years ago, had paid any tithes for the fame, 
or made any fatisfadion in lieu thereof. 

Upon opening the bill and anfwer, and upon debate of the 
matter, it appeared to the court, that the ducks taken in the 
laid decoy were wild duchy for which the court was of opinion, 
that tithes are not payable ; and there being no proof of any cuftom 
for the payment of tithes for ducks and other fowl taken in de- 
coys, or for the eggs of tame ducks kept for the fcrvice of the 
laid decoy, the court was alfo of opinion, that tithes ought not to 
be paid for the eggs of fuch ducks. 
The bill therefore was difmiffed ; but without cofls. 

Tr. 33 Car. II. A.D. 1681. 

Margetts v. Butcher. [Decree Book, 13th June (/;).] 

'TpHE bill Hated, that for four years paft, the plaintiff had been Tithes ar» 

and theo was farmer of the parfonage and reftory impropriate n^oiTrigirof 
of Sufhny otherwifc called King's Suttony in the county of A'^r/A- aucrm-ih. 



(4) Tliis caufc came on firft on the 9th of Aftf> i68zy and wai thca ord^rsd to fland 
over for the opinion of the court, 

M M ^ t^Pton^ 
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l68l. amp/oriy and of all the tithes thereof; that there is an ancient cofi- 
■ torn within the faid parifh, that the occupiers of meadow and 

mowing grounds Ihall pay tithes of the la/termath^ ov fecond cnf^ 
of grafs or herbage cut in the meadows there, whereof the tithes 
of the firft crop of herbage there mowed were fet out in grafs, andl 
not made into hay, by the occupiers of fuch meadow ground. 

The defendants, as to the tithes of the lattermath^ faid, that thejr 
had heard that the fame had been fometimes paid by fome land<- 
holders, but that they believed they were paid in their own wrong, 
and confcffcd that they had themfelves paid the fame in their owa 
wrong. 

It was infiAed by the plaintiff's counfel, that there being no 
cuftom or prefcription alleged or fet forth by the defendants in 
difchargeof thefe tithes, they ought, hy common rigbty to be paid 
to the plaintiff. 

But the court took time to advife of the fame until the ixf 
after the term, when the court declared, they would further ad- 
vife touching the payment of the tithes of the faid aftermath, or 
after crop of grafs. 

The caufe now came on for their judgement therein, and after, 
hearing counfel on both fides, the court delivered their opinioni 
Jenatlm^ " that of common right, tithes of aftermath or of the 
** after crop of grafs mowed (there being no prefcription or cut ' 
<^ tom againft, or in difcharge of the fame) ought to be paid and 
** fet forth by the defendants to the plaintiff." 



M. 34 Car. II. A. D. 1682. In Cane. 

Anon, [i Vern. 60.] 

If the exe- A MAN having brought a bill for tithes, the defendant demurrtdi 

p"Jfon°bring ^^"^ ^'^^^ ^® ^^^ "°^ offered by his bill to acccept the fmgle value, 

a bill for and vet had alleged in the bill, that the defendant had carried away 

tithes, he , ' r_. • 1 r • r 1 • . 

need not the com, l5c. Without letting forth the tithes according to the 
ce%h°e fin- ^3^"^^. And it was infifted for the defendant, that if he fhould be 
gle value, put to anfwcr this bill, the plaintiff would prefentlv go to law, and 

hcnotbeing '^. , . r . ., , , /, ^ , , , 

entitled L7 give his aniwer in evidence, and recover tne treble value of the 
tiVtrobk^ tithes: and a court of equity ought not to affift a man in rccovcr- 
vaiuc. ing a penalty, nor compel a difcovery of a forfeiture. 

After war^J* 
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Afterwards at. another day, upon a motion, this demurrer was 1682. 

over-ruled) the plaintiff in this cafe being only the executor of a — i— ^ 
parfon and not the parfon bimfelf, and fo not entitled to a forfeiture 
upon the ftatute^ 

Hil. 35 Car. 11. A.D. 1683. 

Fijb V. JVimherley. [Decree-Book, 4th Feb.] 

^HE plaintifiT, as vicar of the vicarage and parifli church of Gedney^ CoUfeei^ 
in the county of Lincoln^ demanded the tithe of colefeed. fowrf in 

The defendant fVimberley acknowledged, that fince the plaintifTs |j^*''j^'» *"** 
induAion he had occupied in the faid parifli feveral acres of new quantitieii 
inrproved lands, and had reaped therefrom cokfeedy the tithes whereof ^^i^f/J^ 
he did not fet forth to the plaintiff, becaufe, by law, he fhould not 
bive been charged with any for feven years to come. 

The defendant Waterfall confeffed, that he had reaped feveral 
icres of colefeed^ the tithes whereof he did not fet out to the plain- 
tiff, becaufe it was newly improved ground, and he had agreed 
with the plaintiff for the tithes of the colefeed iox 10 1. and that he 
believed colefeed was a great tithe^ and belonged to the reflor of 
G/d^, and not to the vicar. 

Upon reading the*endowment of the faid vicarage, daied in the 
yrar 1209, and alfo the depofitions of witncffes taken on both 
fides, it plainly appeared to the court, as well by the endowment 
as by the teftimony of the faid witneffes of the ufage there, that the 
vicar of the faid parifh was endowed with, and accordingly did 
^ways, from time to time, receive and take, not only all manner 
offmall tithes within the faid parifh, but alfo all tithes what foe ver, 
other than the tithes of corn ; and that the re£lor had the tithes of 
corn only, and no more, within the faid parifh. 

And upon debate of the matter, the court delivered their judge- 
ment unanimoufly, that the tithe of colefeed is a fmall tithe ; and 
tbe plaintiff being endowed with or being poffeffed of all manner of 
feiall tithes within the faid parifh, it is ordered hy the court, that 
tbe defendant tVimberleyAo forihwith fatisfy and pay to the plaintiff 
the value of the" tithes of the colefeed^ which he inned in the faid 
year; and that it be referred to the deputy remembrancer to flate 
the values thereof ; and that the defendant Waterfall do pay to the 
plaintiff ten pounds, in full for his tithes of colefeed according to 
*peemem \ with three pounds for his coils. 

MM3 



vS 
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Tr. 36 Car. 11. A. D. 1684. In Cane. 

Bonfcy V* Lee, [l Vern. 247.] 

TT THERE there is no vicarage endowed, the impropriator of the 
fmall tithes is bound to maintain a prieft ; and upon an in* 
formation by the attorney general for that purpofe, the king may 
afTign to the curate fuch an allowance or proportion of the fmall 
tithes, as he (hall think fit : but otherwife it is, when the vicar is 
endowed, though but of never fo fmall a matter. The cafeof 7l< 
King and Sutton in the king^s bench was cited. 



Bill lies to 
perpetuate 
the tefti- 
mony of 
witneflei to 
prove a 
modus. 
Bur quaere 
if it will lie 
tu eftablilh 
a modui. 



M; I Ja. II. A. D. 1686. 

Somerfet v. Fotherby. [i Vern. 185.] 

►T'he bill being to examine witneffes in perpetuum rei memoriam 
to prove a modus decimandi^ the defendant demurred, for that 
the bill was to eftablifh a cuftom againft the church, and in preju* 
dice of tithes, that are due of common right ; and feveral prece- 
dents were cited, where bills to have a modus decreed were, upon 
a demurrer, difmifled. But this bill being only to preferve teili- 
mony, the lord-keeper thought it reafonable the defendant (houl4 
anfwer, and over-ruled the demurrer. 



H. 2 & 3 Jac. II. A. D. 1687. S^^^* 

Crofman v. Goodrich [Bunb. 26.] 

Value of T TPON payment of the colls, the value of the tithes was afcer? 
ccrtamcVby taincd by the oath of the plaintiff himfelf, by confent, the 

plaintiff's ^jn f^^. tithes being taken fro confejjo^ the defendant having flood 

confenr, out till a fequeflration. 

where bill 

for tithct tak.cn fro conJcJ[o» i Wood 254. S. C. 
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1689. 

P. 4 Jac. II. A. D, 1689. In Cane, 

Buxlon V. Hutchinfon, [2 Vcrn. 46.] 

'Thi plabtifF's bill was to be relieved for tithe ore in Brajfrngton^ Tithe ore 
a townfbip within the rcftory of Blacihorne^ in the county of by panicu" 

Ikrhj. " larcuftom. 

' ^ ^ 2 Vcrn 40. 

Bj the court. Tithe ore is not due of common right, but by pi. 43- 
[larticular cuftom only ; and the court therefore dire£led a trial to 
K had at law, whether there was any and what cuftom, within 
the (aid town(hip, for the payment of tithe ore, with direflion for 
:he judge to indorfe the pojlea^ bow the cuAom was found upoa 
ibe trial. 



Term, Jac. II. 

In the Exchequer. [Dod's MSS. Rayn. 68.] 

^His cafe was before the lord chief baron Mount ague yvl%, arable The feed 

land pays tithe in kind to the impropriator; cinquefoil vr^% ^/^Ij^/lv^o 
fowcd upon this land, and it flood to feed, and the profit was in p«y tithe »• 
the feed, and not in the ftalk ; there was a cuftom of two-pence 
an acre for hay, payable to the vicar ; and it was refolved, that 
notwithftanding the ftalk and feed were in nature of corn, yet it 
ihould be looked upon as grafs, and payable accordingly. 

H. iW.&M. A. D. 1690. Scac. 

Edgerton v. FoUett and another. [Decree-rBook, 20th Feb.] 

'T^HE plaintiff, as reflor of the reSbry and parifh church of A cuftom 
Lym^on^ in the county of Devon^ demanded tithes of apples in {jognie^d of 

kind. cyder, in 

The defendants infifted, that the tithe of apples ought not to be tithe ap- 
paid in kind, for that a modus of four-pence for every hogfhead of ^rhcr or- 
cyder had been, for time beyond memory, paid to the rtStox thercf chard fruit, 
in lieu of all orchard fruit growing within the parifh. law. 

The court was of opinion, that the pretended moduSy fet forth in 
the anfwer, in difcharge of orchard fruit not made into cyder, is a 
void cuftom in law. 

M M 4 
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1690-1. 

H. 2W. &M. A. D. 1690-1. Scac, 

Edge V. Oglandir. [Bunb. 301.] 
jvfM^iofSi. A Modus of 81. for a farm of 80 h a year» was allowfc) to be 9 

year, good. 

Tr. 2W. &M. A.D. 1691. Scac. 

Slnaton v. Downes, [MSS.] 

1)ILL by vicar for tithes ; defendant infilled he was tenant of the 
glebe lands under Eaton college, and that no tithe for that Ian4 
was due to the vicar. Per cur. In regard the glebe land of which 
the plaintiff demands tithe is not of common right tithable to tb^ 
plaintiff, and the plaintiff has not made any fufQcient proof of pay<r 
inent of tithes to him for the fame, let the bill be difmifle4« 

Tr. 3W.&M, A. D. 1692. Scac. 

Stump V. Ayliffe. [Dodd's MSS. Rayn. 72.] 



ktngU 'npfiE defendant to a tithe bill inflfted, that the plaintiff had takeii 
^If^a a fecond living of above 8 1, a year ; but by the court, defend- 



The 
K>oJ^j 
duiive evi- 

dencc, at to ^nt decreed to account ; for though the real value is above 8 h yc( 
a Uving. in the king's books (which is the conclufive rule) it is under. See 

Dy. 237. Cr. EL 853. Cr, Car. 456. S, Degge 29. [a JLtt/w, 

1305. 17 Vin. Abr. 362. J 



Tr, 3 W. & M, A. D. 1692. Scac. 

Pettit v. ChurJey. [Dodd's MSS. Rayn. 72.J 

<t>i^^iy T)L£A to a tithe bill, that the plaintiff was a Fr^nchman^ and not 
eli;»ge a ' Capable of a benefice by ftatute ; which is 

f'Sn?!,"''' P^*"^^^ ^" ^^"^^ ^^^ ^^^^^ doubted. See RoL Abr. tit.. Prt^ 
tichei. Jentment 348. 



CASES. 537 

1692. 

H. 3&4W.&M. A.D.I692. - 

Sanders v, 'Syall. [MSS. ] 

A VICAIJL endowed with the gl^be has a right to the great tithes Rayiu74. 

growing thereon, although he has no right to the great tithes ^' ^' 
b genera] in the parifh. So held. 

N. B. In this cafe the vicar had let his glebe which was fowed 
with com, and he then died. The court decreed, that the next 
?icar fliould have the tithe of the corn, and not the impropriator* 

Tr. 4 W. & M. A. D. 1692. Scac* 

■ 

Berwick V. Swanton. [Bunb. 192.J 

It was refolved, that a fequeftrator could not bring a bill alone for S<^ueih». 
tithes ; becaufe he is a bailiiF, and accountable to the bifliop, and bring a bm 
has no intereH. ^^^ 

f Wosd 

H. 5 W & M. A. D. 1694. Scac. 

Daniel v. Tuffnall. [Dodd's MSS. Rayn. 75.] 

"D lS0LV£D, That if the occupier fows turnips, and then agifts Occupier 

the flieep of a ftranger, or fattens his own (heep, and fells nlT/^i 

them, he (hall pay tithe for the herbage, or agiftment, notwith- «»»«> agiftt 

ftanding the turnips are fowed on the fallow ground, (as they were a Anngei> 

in this cafe), and meliorate the land for corn : fo alfo, if the tur- ^Jgo^n'^j 

oipcare fold, and profit made, tithe (hall be paid for them. ^ciu them; 

/ ' *^ ^ he (hall paf 

tithe for the herbage or agiftment ; though the turnips are fowed on fallow ground^ and meliorate it 
/wcom. 

H. 5 W & M, A. D. 1694. Scac. 

Tajwell^ Parfon of fVoodnortony in the county of No^tfoli^ v. AthlJL 

[Dodd's MSS. Rayn. 75.] 

J SELLS the toppings and loppings of oak, afh, and elm to B* LeiTeeof 

(landing; B, cuts them down; the parfon brought his bill pfngjand" 

fcr tithes, againft J. and B. Refolved, *^P'"5« ^ 

I. That the bill, as againft J, who fold them uncut, be difmilTed, ^nd elm, 

^otwithftanding the cafe of Franklin againft Jona, 2 Jac. II. pay tTth«*** 

II. Th4t ^o'thojii. 
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1693. but was pafTed for the maintenance of preaching minifters; and 

■ ' ' therefore, that the faid defendant is chai^eable with, and after the 

rate of 2 s. 9 d. in the pound, unlefs he can make it appear, that 

there is fome ancient or cuftomary rate or payment in lieu of 

tithes. 

The plaintiffs in this cafe fubmitted to accept the faid rate of 
il. 1 6 s. per annum formerly paid for the houfe and premifes in 
qucftion, which appeared to be of the yftarly value of 40 I. if the 
defendant (as he had formerly done) would continue to pay the 
fame, which he, being prefent in court, refufed to do. 

It was thereupon ordered and decreed, that the defendant (hould 
pay to the plaintiffs or their afTigns the arrears of the tithes of the faid 
boufe and premifes in his occupation, for the three years in the bill 
mentioned, ended 25th oi March 1692, at 2 s. 9d. in the pound 
ren&, or value of and for his faid houfe and premifes, the fame to 
be rated and valued at and after the rate of 30 1, per annum^ fbc 
the yearly rent or value of the faid houfe and premifes, during the 
faid three years, which the plaintiffs fubmitted to accept, thougb 
proved of a greater value in the caufe ; which arrears being com- 
puted in court did amount yearly to 4 1. 2 s. 6 d. and for the whole 
three years,. ended the 25th of March 1692, did amount tc 
12 1. 7 s. 6 d. according to the faid decree made in 37 //. 8. foi 
the payment of tithes in London^ which fum the faid defendant 
was thereby ordered and decreed forthwith to pay to the plaintiffs, 
or their af&gns. 

Tr. 5 W. & M. A. D. 1694. Scac. 

Bordley v. Tims. [MSS.] 

Urbeof T^^^^ ^^^ tithe of turnips'. Defendant infilled no tithe was due 

*^"'P*P*y"" for turnips fowed after corn the fame year; and that they ought 

the turnips to pay no tithe for any crop or profit of arable land the fame ycai 

biMi th«has ^h^t the parfon received tithe corn of the fame ground. The tithe 

in the fame ^crccd. 
year yielded 
tithe of com* 
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1667. 
M.5W. &M. A. D. 1693. Scac. 

Grant v. Cannon. [Decree-Book> 20th Nov.] 

'T^HE plaintiff being feifcd in fee of and in the impropriate rc£lory The ReJ 

of St. Dun/lan*s in the IVeft^ within the city ol London^ and Fc/urLunrf 
county oi Middlifexy and the hamlets thereto belongings claimed ''^^f^"" 
titbes by virtue of the (latute 37 H. 8. c, 13. London, My4. 

The defendant confefled, that he was owner of the Red Hart 1^^ iTben^ 
bfiy in Fetter-Lanij but denied that any part thereof was in the <>*^i»« ^<>"«- 
z\t^ oi London^ and faid that the fame is within the liberty of the 
Rolls, which liberty is exempt from the payment of tithes. He 
confefled that he held the faid inn, and let the other tenements. 

On debate of the matter, and reading the depofitions taken on 
behalf of the plaintiff, whereby it plainly appeared that the premifes 
inqueftion, in the defendant's occupation, were within the liberty 
ef the city of London^ the court was of opinion, that the defendant 
ought to pay after the rate of 2 s. 9d. in the pound, according to 
the ftatute 37 H. 8. c. 13. 



M. 5W.&M. A. D. 1693. Scac. 

Kenyon v. PFeJI. [Decree-Book, 23d Nc .") 

^ME vicar of fVarfield^ in the county of Berisy by his bill ftated. The owner 

that in the years 1690 and 1691 the defendants had brought **l[,r S."^!*^ 

up divers calves, which they fold, or killed and converted to their ofoimmon 

«wn ufe, without paying him the tenth part of the value of fuch [i,Vren^h^ 

calves for the tithes thereof, but inftcad thereof would obliffe him to P".^^ °^ 1^*- 

" value when 

accept of the ihoulders of fuch calves when killed, without any t^ikcn frum 
cuftooi or law fo to do. inVcTof 

The defendant fFeJi confeffed that he had one calf, which he ^"'^*** 
fold for 35 s. referving a (houlder for the plaintiff, which he fent, 
DUf that the plaintiff rciufcd to receive it. 

The defendant Bowyer faid, that he owed to the plaintiff for the 
tithes of two calves, one whereof he had weaned from the pail, and the 
<>ther he had fold, but had refervcd a (houlder for the plaintiff, which 
he tendered to him, and that he had refufcd to accept of it. 

The queftion was, whether of common right a finglc calf is tith- 
^hle or not; and if tithable, then how and after what manner the 
titDe thereof ought to be paid ? 

The 
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i6Qt. '^^ court, upon debate of the matter, was of opinion, that one 
■ calf is cithable ; and that the tenth part of the value thereof, when 

taken from the cow to be fold or killed, ought to be paid for the 
tithe thereof. 

M* 5 W. & M. A. D, 1694. B. R. 

Underhill v. Durham. [MSS.] 

Prrfni.509. YK 1647 the parliament iflued commiflions for funreying all the 

crown and church lands in England. Copies of the furveys after 
they were returned were depofited in mod of the cathedrals in 
England. The originals were burnt in the fire of London. Ruled, 
on a trial at bar, that the originals, though taken on commiflions 
granted by a ufurped government, were good evidence, becaufe 
the grantors were then in a3ual poflei&on of the government, and 
all ads in judicial matters ought for peace and convenience to be 
ratified. Therefore as the originals are loft, and the copies kept in 
unfufpefled places of which a good account may be given, they 
ought to be read. The like was ruled at Stafford aflizes in 1738 in 
Swinton and Dlgby^ in a cafe about a cuftom to be free from tithe 
wood in the hundred of Offlow^ where fuch copies of furveys kept 
in the cathedral o\ Litchfield vi^x^ read. From Mr. Ford*s notes— 
At Bridgewaier fummer aflizes 1738 between Bagpyawy leflcc of 
Sir G. ffynny and bifhop of Bangor and Manley and others, on a 
queftion about the bounds of a manor ; a copy of the furvey of 
Denbigh maitbr taken in 1649 from the augmentation office was 
obje6led to, becaufe as thefe furveys were taken by virtue of com* 
miflions, thofe commiflions ought to be produced. But the copy 
was read, and the above cafe of Underhill and Durham was cited. 
Ibid. 

M. 5W. &M. A. D. 1694. Scac. 

Biggs V. Martin and Letts. [Decree- Book, 1 8th June.] 

Tirhesare 'TpHE plaintiff", as farmer and occupier of the reftory or parfonage 
bJlLm made ^^ Bromley^ in the county of Kent^ ftated, that the defendants 

intobavini; ^erc inhabitants, and, in the years 1691 and 1692, occupied fe- 

and tops of veral farms, and agifted dry and unprofitable cattle, and cut wood 

p!>1iar^|!rnd *"^ broom, and m^de the fame into bavins, and difpofcd thereof 

of wood without fetting out the tithes. 

growing in • 

kedgej-owa. . IflC 
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The defendant Letts fct forth fcvcral cuftoms within the faid pa- 1604.. 
rifh payable in lieu of tithes, and averred that he had paid for all -' 
his tithes, except 4 s. 4d. for the fmall tithes for the year 1692 ; 
and he denied that any tithes oUght to be paid for brgom made into 
hmns. 

The defendant Martin confefled, that he had not paid his rate 
tithes, but denied that any tithe was due for the tops or lops of old 
pollard timber trees or dotards, or for wood growing in hedge-rows. 

The court, upon reading feveral depofitions, and hearing what 
could be alleged on both fides, ordered and decreed, that the de- 
fendants do pay to the plaintiff what, upon the account to be taken 
before the deputy remembrancer, (hould appear to be due for the tithe 
of broom made into bavins \ for the tithe of the lops and tops of old 
foBard timber trees and dotards ; and for wood growing ii) hedge- 
rows, together with fuch cuflomary payments as were in arrcar and 
due for the years aforefaid. 

H. 6W. III. A.D. 1695. Scac. 

Goodall V. Perkins. [Decree-Book, 4thvFeb.] 

^HE reflor of Padworth^ in the county Berksy charged that the Aidcm 

defendant, for feveral years paft, had occupied and poffeffed fhou^'h ©f 
twenty acres of coppice^wood and five hundred poles of hedge-rowsy ^'^"^ ''^^^"^ 
and had cut and carried away about eighty loads of the wood grow- it^mimg, 
ing there ; the tithes whereof were worth eight pounds, which the wotd mldV 
defendant refufcd to pay. faggots, 

The defendant confefled that he had been for feveral years paft nut burnt in 
owner a_nd occupier of a coppice- wood called Brickcrofty and certain j^c mhab/e 
lands called IValUngford Landsy and of fome hedge- rows within 
the faid pariCh ; that in the years 1 687 and 1688 he cut and carried 
iway from the faid coppice aldern poles ; and he fet forth the quan- 
ities and values for feveral years following ; that he had cut feveral 
luodred of faggots from the fame coppice, which he ufcd for fire- 
rood in his own houfe ; and he infilled that he was not obliged to 
ay any tithes, either for the aldern poles or for the faggots, for 
lat the aldern poles were all above twenty years growth, and of 
lat age and quality have been, and are ufually reckoned and 
deemed as timber, and meafured by timber meafure ; and the faid 
iggots were not tithable, in regard tliey were part thereof burnt, 
ad the reft intended to be burnt in his own dwelling. houfe, and 
hat for wood burnt in the houfes of the owners tithes were not due. 

7 The 
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1694. The court cleclared their opinion, that aldefn (ioles wete hct 
-' timber, but were tithable to the plaintiff. 

And in regard it appeared to the court, that the defendant had 
not any houfe of hufbandry within the faid parifh of Padworth^ but 
that the faid underwood and hedge-rows, made into faggpts, weit 
carried to the defendant's houfe, being out of the faid pariOi, and 
there burnt, the court did alfo declare, that tithes wefe due to the 
^plaintiff for the fame. 

It was therefore ordered and decreed, that the defendant fliouM 
account with and fatisfy the plaintiff for the value of the tithes of atl 
the faid stldern poles and underwood by him felled aind cut Witbiti 
the faid pariOi oi Padworih demanded by the bilL 

P. 6W. III. A*D. 1695. Scac. 

JFilbraham v. Saunders. [Dodd's MSS. Rayn. 76.] 

No fithc yi *S form adjoins to £**s in the parifti of C, ; the fences of A 
trefpajfing being dowu, A,*5 cattle efcape there, and eat there in the 

^1^329. P*"*^ ^^ ^' ^^^ ^^^^ months. 

Refolved, that the parfon of C (hould not have tithe htthzgif 

for they were as trefpaffers ; and Letchmere cited the parfon of Ban* 

gor*s cafe, that tithes (hall not be paid for cattle which common par 

cauji de vicinage. But Powel contra ; in the prefent cafe, A. is I 

difleifor, and (hall pay tithes ; for it is not an accidental trefpafs, 

but. a continued a6l j but it feemed clearly the contrary to Mr. Dodd 

the reporter. 

Tr. 6W-&M- A. D. 1694. Scac. 

Grant v. Brown and Smother. [Decree-Book, aoth Nov.] 

trkiteFrinrt 'T^HE plaintiff ftated, that Mrs. Jevany at her death in the ye* 
rbTnc"^of* 1691, and for twenty- five years before, was feifed in fee of the 

the ciry of parfonage or redlory of St. Dunftan in the Wef^ in the city of Ifiih 
waTfo^wrcn don^ and county of Middle/ex^ and entitled to tithes, i^c. ; that flic 
the 37 H. 8. ^^de her will in September 1601, and devifed the faid reftory to the 

c. a. wag ^ ^ ' 

paffed; but plaintiff, and made him fole executor; that he proved the faid wilf, 
within "hat a^^d was legally entitled to the faid impropriation, and to all arrears ef 
part of the tj^hes duc in her life time ; that the ftatute 37//. 8. r. 2. enafli^ 

parilhot St. / *^' 

Dunfi^n in «« that the citizens and inhabitants of the city of London fliouM 

. the //1>i ^ 

which ii in the city of London, •* yearl/f 
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« yearly, without fraud, pay of every los. ttni of all honfes, 1694. 
<* (hops, cellars, t^c. 1 6f d. and for every 20 s. the fum of 2 s. 9 d. ;'* » 

that the defendants were for fcveral years in the lifetime of Mrs. 
Jtvafty and alfo (ince, tenants, inhabitants, and occupiers of feveral 
boufes, (hops, and cellars, within that part of the parifh that is 
within the city of London. The bill therefore prayed to have an 
account of v^hat houfes the defendants feverally held, what time they 
had occupied the fame, and what rents they had paid for the fame. 

The defendants fet forth and fpecified the particular houfes by 
them occupied, and the rents and values of the fame, and infilled 
that all the faid houfes were Gtuate in the precin£l called fFhife 
Friars ; that the faid precin£l was no part of the city of London 
at the time of making the decree and a£l of parliament in 37 H. 8. 
but that the fame was made part of the liberty of the city of London 
by the late king James the firft, and fubje^led to the jurifdidion 
thereof by grants and letters patent, and therefore the faid ad and 
lecree did not extend to or concern the defendants. They alfo in- 
iftcd, that the precinft of fFhite Friars was not within the parifli 
\iSuDttnJlan in the ffefty or the reftory or tithable places thereof, 
od denied that any rate or modus for tfie tithe was ever payable or 
»aid by them to the parfon of the 'faid pariOi. 

The plaintiff replied; the defendants rejoined; and witnefles were 
xamined on ^th fides ; and, upon reading feveral depofitions on 
loth (ides, as alfo copies of Several ancient records and grants from 
be crown, a trial at law was direded to be had before the chief 
»aron Is) upon thefe two iflues, viz. 

Firft, Whether the precinS of PFhiie Friars was within the li- 
)erty of the city of London at the time when the a£l was made in 
YlH.%.} 

Secondly, Whether the precin6l of fFhite Friars be wiihin the 
miOi of St. Dunjian in the ff^eft? 

The iffues were accordingly tried, and the one iflue found for the 
plasncifiT, and the other for the defendants ; but a new trial upon the 
aid iflues was ordered on payment of cofts to the defendants ; on 
irhich trial, before a fpecial jury, it was found upon the firft iflue, 
^ that fFbite Friars was within London at the time the flatute was 
nade/* But upon the fecond ifliie, *< that the precin6l of PPljite 
* Friers was not within the parifli of St.Dunftan in the fFeJl.** 



{j) The caufe was tried before Mr. Baron Lnkmere, the office of chief baroo beiae 
H Uut time vacant, 
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1694. The caufe came on to be further heafd on the third oijum 

"■*"*'*^ 1694; when, upon reading the faid orders and ^^/tf, and heariiy 
counfel for the defendants, it was ordered that all the defendaoll 
(bould be abfulutely difmifled from the faid bill ; but, before the laid 
order was entered, the plaintiff's counfel, on the 8ch of Jum io- 
flant, alleging the caufe was brought on fooner than expefied, k 
was ordered to come on this day ; and on full debafe, it is orderd| 
by the court, that the faid bill be, and is hereby difmiOed. . 

Tr. 6 W, & M. A. D: 1694. Scac, 

Sayer v. Mumford and others. 

The plain. ^H£ bill flated, that the mailer and fcholars of Baliol College^ ia 

^xkrikliBniiU Oxford^ are feifed in fee of the reftory or parfonage impropri« 

o'^rf J *" *^^ °^ ^^' Lawrence Jury^ in the city of London^ and entitled to aU 

claims from tithes, oblations, ecclefiaftical duties, and all cufiomary and other 

\n\% \1\a, payments in lieu of tithes within the faid pariQi ; that being lb 

in the pound fgifed they, by indenture dated the 26th oi March 1692, demifed 

on their re- ' /»/ r-j- rn«- 

fpeaive all and Angular the faid tithes, and other eccleuauical duties and 
oAhhTs "*" payments to the plaintiff for 21 years, under the yearly rent of 
purfuant to ^q j^ y j^^ payable, viz. to the mailer and fcholars, 20 1. 7 s. a-year; 
37 H. 8. and to the vicar of the church, 20 1, a-year ; by virtiie of whicl^ 
leafe, he is entitled to have the faid tithes and other ecdeGaflical 
duties for a year and upwards, or elfe fuch payments in lieu of tithes 
as arc by cuftom or common right, or by the decree made in 37 H»^ 
due to him \ that, time out of mind, there hath been paid by the 
parifhioners, inhabitants and occupiers of houfes and other titlui|)l^ 
matter's within the faid parifh, to the proprietors of the faid re£bry} 
a cuftomary pound rate for or in lieu of tithes, or elfe, according to 
the faid decree, for every 10 s. rent, i %. ^\ A. per annum ; and 
.for every 20 s. rent, 2s. 9d. per annum^ and fo above that lenti 
according to the faid rate; that the defendants, or fome other of 
the parifhioners, have, for 60 years or upwards, been leffees of the 
faid reflory under the faid mafler and fcholars, during which time 
great alterations were made in the buildings within the faid parifli 
by reafon of the great fire, fo that the plaintiff cannot difcovef 
what the ancient tithes were, or of whom to demand the fame ; and 
they having gotten into their hands all the ancient books, terriers» 
and writings relating to the faid tithes, do deny to pay the plaintiff 
any tithes, or any cufiomary or other payments in lieu of tithes, or 

accord- 



C. IZ. 



CASES. 547 

iccording to the aForefaid decree of 2 s. gd. in the pound. The 1694, 
bill therefore prayed, that the defendants might difcover what houfes ■ 
or other things tithable in the faid parifh they were pofleflbrs or 
occupiers of during 1692, and the time they were charged to be in 
arrear for their tithes, together with the yearly rents and values 
(hereof,, and what cuftomary or othdr fums of money they have 
paid for or in lieu of tithes, or have known to be paid by others, 
and that they may difcover and deliver up the ancient books, i^c* 
and pay the plaintiff their tithes or the cuftomary rate purfuant to • 
the decree. 

The defendants, by their anfwer, confeflcd the plaintifTs title to The dcf«i- 
ihe tithes, but faid they did not know of any cuftomary rates for fh"ftanl**^ 
afleflments or payments of tithes, or any fum of 'money in lieu aa&ij 
thereof, or that any oblations, obventions, or other ecclefiaftical 
duties had been paid, or were payable, other than in the affefTmcnts 
annexed to their anfwers, which were made by the ftatute 22 & 23 
C, 2- c.l$. intituled, "An aft for the better fettlement and main- 
** tenance of the parfons, vicars, and curates, in the parifhes burnt 
" by the late dreadful fire." And the defendants fct forth the 
yearly rents of their houfes, and other things in their poffeflfions, 
and confeffed, that fome of the inhabitants in truft for the faid parifh 
had been leffees of the faid tithes upon feveral leafes for the time 
in the bill mentioned, the laft whereof, being made to the defend- 
ants Qiplin and others, expired zt Lady Day 1692; and that the 
churchwardens had ufually collefted the faid tithes, and that they 
are indebted to the plaintiff for the fum rated in the affeffments 
upon their houfes from the end of the faid leafe, which they were 
ready to pay. 

The plaintiff replied ; the defendants rejoined ; but no witneffes 
were examined ; and upon reading an old book relating to the faid 
tithes in 1643, and feveral old books and writings produced by 
both fides, and on full debate of the matter, it was ordered and 
decreed (il), that the defendants fhould refpeflivcly account to ti.c dcfcn- 
thc plaintiff for the tithes of the feveral houfes and other <*«««« or*^"- 

* cd to pay 

tithable matters in their poffeflion^ after the rate of 2 s. 9 d. for their tithes 
every pound of the yearly rents or values thereof from the time 37 h. S. 
the laft parifh Icafe expired, being at Lady Day 1692, to the time ^' "• 
of exhibiting the faid bill ; and it was thereby referred to the deputy 
lemembrancer to take the faid account accordingly. 



Qt) by Turtfin and Powtllf baroni* 
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1694. I" purfuance of the faid decree the deputy rememkrancer made 
—«-«—— bis report, dated the 1 5th of Oilober lafl> and the caufe, being ia 
the paper, came on to be heard the 15th of O&ohtr lafi, when, upo« 
reading the order and report, and hearing counfel on both fides^ it 
was ordered to fland over for the court to confider of cofis. 
A rehearing Upon the 6th of November inilant, on an application by the de- 
^^^^' fendant's counfel, and on reading a petition for a rehearing, !»( 

the plaintifPs counfel oppofing the (ame, it was ordered that thi 
caufe Qiould be reheard this day, and that the defendants fliould pijr 
5 1. cods for the rehearing, together with 3 !• cofl& for the laft 
day's attendance. 
The former On the 15th oi November i694> upon hearing counfel ; and on 
drcrofecon- jreading the faid aft of parliament made in the 22 8c 2^ Car. 2.; 
and alfo on reading the report, and on full debate, it was ordered and 
decreed by the lord chancellour (/) and the barons (m), that the for* 
iner decree, and alfo the report, (hould be, and were thereby ratified 
and confirmed, and that the faid defendants refpeftively pay to the 
faid plaintlflf the feveral fums reported due from them» with tha 
plainiiff *8 cofls, to be taxed. 

m » 

M. 6W. &M. A. D.I 694. Scac, 

VmfreviUe v. Batchehr and others. 

Tithes dr. 'T^HE plaintiff, as executrix of the lad will and teflament of \kx 
cfced to the A late huftand deceafed, did, in Trinity Term, in the 22 Car, a, 
prefentative exhibit her bill againil the defendants, to have 2 s. 9 d» in the pound 
propriator ^^^ tiihcs due in the lifetime of her late hufband, he being owner 
^^i^n ^^ impropriator of the parifli of St. Botolph without Aldgaie^ part of 
at the rate which parifli lies within the liberties of the city of London^ and the 
thc^poLid!" other part in the county of Middlefex^ and the defendant BatcbtUr 
being occupier of feveral houfes within that part of the parifli ^bi^ 
lieth within the liberty of the city oi London. 

The defendant by his anfwer flated, that, for the time demanded 
by the bill^ he had been occupier of one houfe in Rofe and CfiWH 
Courts in Hound/ditch^ and of another houfe in Covent Garden^ other- 
wife called Gravel Lane^ within that .part of the parifh which licth 
within the liberty of the city of London. 



(J) Mwiague^ cliancellour. 

(«) Wch, LecAmcrg, John Turton, and J^An Powel/, 

The 
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The plaintiff replied ; tlie ctet'cndant rejoined ; and witnefTcS 1604. 
were examined on the part of die plaintiff: and, upon opening the , ,> 

billy and reading an affidavit of the fervice of Jubpana to hear 
judgement, and reading the anfwer» and no counfel appearing for 
the defendant, the court (») ordered, that the' defendant Qiould 
fatitry the plaintiff 2S. 9d. in the pound, according to the 
37 H, 8. r. 12. for the houfe in Roje-and-Crown Court in Houndf' 
£khf and io Cavent Garden^ otherwife Gravel Lane^ in that part oF 
tbe bid parifii of Si. Botolph withcut AUgate^ which lieth within 
the liberties of the city of Lmdan^ for the time demanded by the 



H. 7 W. III. A. D. 1696. Scac. 



Steflum V. Martin. [Bunb, 169.3 

T^KT£RMINED, that tithes of peas and beans are never paid to Tithes of 

the vicar but always to the impropriator, without an endow- bran* never 

mat or ufagc to the contrary ; and ttys decree was affirmed upon vior^Vuh- 

an appeal to the houfe of lords. «"' endow- 

ment or 

ufagc. 



Tr. 7W. III. A. D. 1695. Scac. 



Grlfithi V. miliami. [MSS.] 

[t appearing to the court, that the defendant had paid all bis Where the 

tithes to the plaintiff, except for {\\ calves, for each of which, rd is vciy 

y tiaftom only, a halfpenny was due, and tKis being fo minute, ^oulf wm* 

R coun declared the bill to be vexatious, and difmiffed it. difmiu the 

biii :is ve;Ll* 
liCUS. 



(«) MnUguty chanccllour, Lcckmcrt, baroflu 
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« 
1696 

H. 8W.IIL A. 0.1696. B.R, 

Hich V. Woodefon. [4 Mod. 336.] 

Keiiher a pROHiBlTlON. Tbc plaintiff fuggcftcd, that the parilh of HufA- 

county wT Sf^^^ " *" ancient parifti, of which he was an inhabitanr, and 

prefcri})e in ufgj jands therc ; that in the faid parilh there is a cuftom to pay fevc- 

d» fur the * ral fmall fums to the parfon in lieu offmalltlthes^ which fums were 

cfJueT"'°^ particularly fet forth ; that this parifli was within tlic hundred of 

s.C.zSaik. HuntfpiU\ and that there is a cuftom alfo for every inhabitant aod 

Carrh.392. occupier of lands within the faid hundred to be difcharged of tithes 

s.c.Comb. fQf xhe pafture of barren and unprofitable cattle. The defendant ' 
^03. s. c. , 

Hole 671. traverfed the cuftoms ; and iflue being thereupon joined, it was 

560. s.cl""* foxxnA for the plaintiff. 

MiMd. III. ^nd now it was moved in arreft of judgement, 

Kayni. 137. Fir ft. That a cuftom alleged /;t non decimando \r\ ^ whole hun- 

ln?;^;r drcdisvoidinlaw.- 

Secondly, Admitting it to be good, yet it was not well pleaded 
here; becaufe the plaintiff had not (hewn that there was a fuflici«nc 
maintenance for the parfon befides thofe tithes. 

Firft, It was argued that this cuftom was againft common right, 
becaufe there was never yet any precedent of a cuftom to difchargca 
layman in non decimando. It is agreed, that as io ccclefiaftical per* 
fons, fuch a cuftom may be good, but not as to a layman, becaufe 
he was not capable at the common law to have tithes, and there' 
fore could not fue for them in the fpiritual court, but now he is 
enabled by the flatute of 32 //. 8. r. 7: And as, tithes in general 
are due of common right, fo this particular tithe of agiftment oi; 
barren cattle is due the rather, becaufe thofe which are for the cart 
are difcharged by cuftom ; it is the whole profits of the land out o( 
which fome things muft be paid to the parfon. A layman is alloweJ 
to prefcribe in modo decimandi^ but not to be exempted from all 
tithes in general, becaufe fome muft be paid apd are due of common 
right, though the quantity be afcertained by cuftom and ufage. U 
therefore tithes are due of common right, fuch a prefcription either 
in a hundred or a county will not be good, becaufe, if it fbould be 
allowed, every perfon in that hundred or county might prefcribe; 

1 Ro. Abr. and nothing would be left lor the parfon. It is true, my lord Rolk 
affirms the contrary, but he denies it again in the fame line ; which 
ihcvvs that book to be of little authority in this caffi* It is likewife 

faid 
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kni in the fame book, that a prohibition was granted in a cafe of 1696. 
the fame nature with this, which was thus, viz. A man prcfcribcd ■ 

under a cuftom within two hundreds oi Middlefex and Surry^ that if ^^^ *^'* '2' 
a common baker dwelling in either of the hundreds Ihould ereS a 
mill there to grind corn for his trade, and fell it' to cudomers in or 
near thofe hundreds for their fuftenance, fuch a baker (hould pay no 
tubes for the corn. But the reafon upon which that cafe wa» ad. 
judged does not fuit with this ; for the parfon there had more and 
greater tithes out of the lands of the inhabitants, and of them who 
were fuftatned in thofe hundreds, than he could have by the manual ' 
occupation of a miller. In Michaelmas Term in 1 1 Car. i . and in 1 Ro. Abr. 
the fame book, it is mentioned, that a prohibition was granted upon ^'^^' 
a furmife that tithes ought not to be paid for pheafants eggs, or 
young pheafants hatched in woods inclofed in the chiltem of Buck-^ 
ingbam/bin ; but that was becaufe they wcra/era natura. Such a 
cuftom as is here alleged could never have a reafonable commencev 
roent, becaufe of common right tithes ought to be paid out of all 
land ; and though before the council of Lateran no perfon could ' ' ^^P* 
claiip them, becaufe there were no parifhes, yet ft ill they were due to Hob. 296, 
the church, though it was in the power of the donor to give them to 
what fpiritual perfon he thought fit. It is infavorem ecclejia that the 
law will not allow a prefcription in non decimando to prevail againft 
her. It is true, a prefcription ftrengthcns all other titles, but is of no 
force when pleaded in difcharge of tithes, becaufe the law prefumcs 
that a layman cannot be abfuiutely difcharged without the confcnt of 
the parfon, the patron, and the ordinary; and then likewife the grant 
of fuch difcharge or exemption muft appear. This was the opinion ifiuia.sS^. 
of£)0^^/r/^^,ju(lice, grounded upon the authority ol Lindwood^ and 
of the author of the Do^orand Student. The whole country may 
be difcharged of tithes, but fuch difcharge ought to have a rea- 
fonable commencement, which muft be ftiewed. Now it would be 
very ftrange that the law fhould rejeft a prefcription to be difcharged 
of tithes in a particular place, and yet allow a cuftom in a whole 
hundred in non decimando. One fingle inftance may be given where 
fuch a cuftoio has been allowed ; it is in my lord Rolle' i Abridgement^ i Ro. Abr. 
and it was foir the milk of ewes; and probably the reafon might be, Lttt^Rro* 
that fuch inilk is of little value to the parfon, and does not much is^-.-inft* 
contribute to his maintenance, for which tithes were originally or- ' * 
dained ; but it is but one fmgle cafe, which does got make a law. 
The cafe oiRuJfel v. Backhurfti which feems to give fome colour 2801(1.285. 

N N 4 to 
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i696« ^o fuch a cuftoiDf is a controverted cafe } it was thus : The parfon 
■ libelled for tithe-wood» and the defendant prayed a prohibition by 

reafon of a prefcription in non decimando for wood growing in the 
weald olKent: it is true» the prefcription there was denied, and no 
T Ro. Abr: prohibition granted s this was in Michaelmas Term in 12 J. i . ; and 
53- p • to. ^^ ^^^ ^^^ yt^n afterwards there was a trial at bar in this court 
upon a prohibition* where fuch a prefcription was fuggefled to be 
difcharged of tithes of the underwood growing in the weald of 
Suffix \ and it was found for the plaintiff; and the court held the 
prefcription good. Bur» admitting fuch a prefcription in non deci^ 
piando for underwood in a weald be good, yet it will not afie£l this 
cafe, becaufe in ancient times there were many controvcrfies about 
^uch tithes; for at the common law tithes were not to be paid for 
trees, becaufe cutting them down is not an increafc of their growth 
as of eorn, but a total deftrudion ; it is an uncertain profit, and not 
arifing yearly for the maintenance of the parfon ; neither are thofc 
tithes due of common right, but by cuflom and ufage ; and there- 
fore in tliofe days, and in thofe places where tithe- wood was due 
only by cuftom, the parifhioners procured wood or other lands for 
the parfon and his fuccefTors in fatisfa<9ion of all tithe wood in the 
V3 Rep? 13. the fame parifh. Several' petitions have been made to the parliament 
45,E^3.c.3. concerning the right to fuch tithes, until the ftatuie o\ Jylva cadua 
was made, by which all thofe controverfies were ended ; it being 
enafled, ** that tithes (hall not be paid for wood of 20 years growth 
*< or more,'' which implies it (hall be paid for all under that age. 
%\iA, 645. It is true, it was the opinion of my lord Co\e^ that fuch a prefcrip- 
tion io a county^ not ouly for wood, but for any other tithe, is good ; 
but that can be no reafon why it (hould be allowed in a hundred^ 
becaufe the court cannot judicially take r>otice what a hundred is, or 
^H.7. x.h. what it comprehends; it is a liberty in its commencement; it is to 
have a jurifdi&ion over a hundred vills, or fo many parifhes ; and 
therefore it has been held, that a leet cannot be parcel of a hundred, 
becaufe they are both liberties, and one liberty cannot be parcel of 
another. But it does not appear by the pleading, that there is more- 
than one parilh in this hundred ; if fo, fuch a cuflom in a parijb 
can never be made good. BeGdes, there is no confequence to fay 
that there is fuch a cullbm in a county^ therefore it may be in a hun^ 
dredy becaufe there can be no inference from one to the other ; and 
even in that cafe it will be very difficult to find a reafon how a 
county at firft came to l^ ejiempted from payracat of tithes. My 

7 lord 
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lotdRJlk uTes the words ** province*' and ^ county** ai fynony* 1696. 
BOOS : now «* a province" being only a circuit within the jurif- ' 
didion of an arcbbifliop» probably, there might be an agreement be- 
tween the clergy and the laity that fuch a place, (ffc, (houid be 
exempted from the payment of tithes ; but there could be no fuch 
agreement in m hun^redj becaufe that was divided from the county, 
voA became a particular diftrid and the^ inheritance of feveral per- 
(bos, but the bailiwicks thereof were re-united to the counties by 
tbe fiatute of 4 E. 3. c. 15.. and 14 E. 3. r. 9. It is agreed on 
; in fides, that a (ingle pariOi cannot have fuch a cuftom ; and this 
iiaftrong reafon why a hundred c^smoX^ becaufe it confifis and is 
made up of feveral pariflies ; and it is as good a reafon that a hun- 
hd cannot have fuch a cuftom becaufe a farijb cannot, as it is to 
by a county may, and therefore a hundred may have it. 

Secondly, But admitting a hundred to be capable of fuch a 
cuftom, yet it cannot be fo large as this, becaufe there muft be a 
fufficient maintenance left for the paribn, which does not appear 
ia this cafe ; and fo are all the books where fuch prefcriptions have 
been allowed, which are very few, but never to have fuch effe3 as 
this, uz. to take away the maintenance of the parfon ; and there- 
^ tbe plaintiff in the prohibition ought to have (hewn that 
AereWas fufficient for him befides, becaufe it is a difcharge againft 
cominon rights and no other realbn can fupport it, but to (hew 
dat the parfon has uberiores decmas befides the tithes alleged to 
be exempted ; and this was the only reafon of the judgement in iRo.Abr. 
Ae caie of Kidder v. Edwards. 

E tontra. If there may be a cuftom (as it is admitted) to be dif- 

cbarged in a whole county of tithe-milk, and of tithe*corn ground 

2t fuch a mill or mills in a hundred, there may be alfo a cuftom to 

be difcharged of the tithes of fat cattle, and if the parfon h^s 

lived without fqch tithes time out of mind, he may live fo flill. 

It is granted on the other fide, and an authority was produced of 

9 cuftom to be difcharged of tithes out of two hundreds, and there 

can be no reafon, if that is law, why fuch a cuftom may not be 

ipod in one hundred. It has been objcOed, that a layman cannot 

prefcribe in non dicimando^ but no good reafon can be given for it. 

It cannot be becaufe of any difability In his perfon ; for as to this 

matter there is no difference between a layman and a clerk ; it 

muft therefore be in favorem ecckfiay and introduced by eccle(iafti- 

cal per{c>ns who were formerly judges here, as part of the canon 

law. 
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1696. ^«^i wtio hacJ in thofc days fuch a power over thelaity, tliat tkey 
■ would not fuffcr fuch a prefcripiion to b« tried by them, neither 

would they fufFer them to fue for tithes in their courts. This is 
the reafon why it is generally faid in our books that a layman can* 
not prefcribe in non decimando ; but, though he cannot prefcribe^ 
feTr. yet there may be a cuftom to exempt him from tithes, and 
fuch a cuftom is of as good authority as a prefcription ; for if it 
is eftablifhed by long ufage and by the common confent of our an- 
ceftors, it paffes into a law of that place, and is of equal force 
40 Air. pi. with a prefcription. Such is the cuftom of gavelkind^ and borough 
^'a* '** Englijhy which is the law of England^ and as ancient as the com- 
mon law in the places where thefe cuftoms prevail. It n true, 
where a cuftom of a publick nature is alleged in a particular vlU 
or place, it muft be (hewed that it is an ancient vill ; as, where 
a man claimed lands on the fouth fide of a vill, fetting forth that 
they were time out of mind devifable, and fo derived a title to 
himfelf by a feoffment from the laft devifee, this was held void, 
becaufe, it being a cuftom againft common*law^ he ought to have 
fet forth that the vill was an ancient vill ; but, if he had alleged 
fuch a cuftom in a borough^ which ex vi termini imports a place of 
antiquity, it had been good. Now in this cafe it is alleged, that th^ 
parifli of Hunt/pill is an ancient pariQi, and then the cuftom is fet 
forth, which is agreeable to the authority before mentioned. And 
if the cuftom be not contrary to reafon and juftice, the judges 
never inquire into the commencement of it. No man can fay, 
that this cuftom is unreafonable, becaufe it goes only in difchar^ 
of a fingle duty : now all the books which condemn prefcriptions 
in non decimando^ either in a county or in a parifh, are where they 
ve made generally of all tithes ; but they are feldom denied for a parti- 
cular thing, as in this cafe. And therefore a cuftom to pafs in a 
ferry-boat toll-free has been adjudged good, though it is far more 
unreafonable than this; becaufe it is only a difcharge to the perfon 
Cro. Car. claiming it» and may be a charge to another. So, there are many 
A^ 65^ things which are not tithable of common right, as fifh taken in 
the fea, rabbits and pigeons fpent in the houfe, i^c. and yet by 
cuftom tithes of thofe things have been paid to the parfon ; if 
therefore it be a reafonable cuftom for the clergy to charge the laity 
with tithes of fuch things as of common right ought not to be 
chargeable, it is as reafonable that a layman may difcharge himfelf 
by a cuftom in a place where none have been ufually paid. Such 

a cuftom 
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I cuftom (as has been obrerved) is not good in a pariQi ; not becaufe 1606. 
k is inconfiftent with the law ; the reafon is, a Tingle perfon or > 

pariDi is not capable of fuch a cuftom. Befides, the law requires 
that the parifhioners (hould (hew what recompence the par/on has 
in lieu of his tithes, by which it may appear that the cuftom had 
I reafonable commencement ; but no fuch thing is required of a 
whole county, becaufe it cannot with any ftiadow of reafon be pre* 
tended, that all the inhabitants could or can confpire to defraud 
their refpc£live parfons. But there are books which allow a cuftom 
or ufagc to be good in places of as large extent, which cufloms 4^ e. 3. 31. 
will not bind when alleged in a vill ; as, in a ceffavit per biennium^ ^*' ^^ 
the lord fliewed the cuftom of the place to be, that where the te- 
Bant did not pay his fervices in two years, he might enter and hold 
the lands till he was fatisfied of the arrears : this was held to be 
void, becaufe the ufage was alleged in a particular vill only, and it 
was not ftiewed that it was cuftomary fo to do in the vills round 
about. But a cuftom in a hundred in Kentj that if any one be j r^. ^^^ 
charged to have gotten children in adultery, and cannot acquit him- ^^^' 
fclf bylaw, that then he (hall forfeit all his goods to the king, 
was held a good cuftom. So, a cuftom in a hundred, that if a 44E.3. i«. 
fpif or eftray be eloigned, and it is prefented that it came to the ^^- \^- 
foffelfion of any dwelling within the hundred, the lord may dift'rain 
till he make reftitution. So, a cuftom that an infant of the age 
of fifteen years may make a feoffment, and fell his lands; all thefe are 
igainft common law ; but being ufed in a hundred or county, are 
thereby become the laws of the places where they obtain. But to » ^»und. 
tome nearer to the cafe, it will not be denied that a cuftom alleged '**' 
>n a pariQi, for all underwood to be difcharged of tithes which is 
ufed in that parifti for fencing corn, is good, but then you muft 
ftcw that the tithe of that corn is paid to the rcflor ; but it may 
he alleged in a county, weald, or country, without any confidera- 
*ion at all. And therefore Brooke in his Abridgement^ referring to Tif.Difmcj, 
the author of DoSior and Student^ fays, that a man cannot prefcribe ?'. ^^^^^^* 
in a vill to be difcharged of tithes, becaufe it is too particular ; but ^^P- '** 
liich a prefcription is good in a whole county or hundred, becaufe 
k is the cuftom of the place. It has been objeded, that a 
cuftom in non dnimando may be good in a county^ but not in a hun^ 
dred^ becaufe of the uncertainty of its extent : fure that is a reafon 
of very little force, for the limits of a county are altogether as un- 
r certain as thofe of a hundred ^ but a hundred is a known precin6f, 

and 
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i6q6« ^^ ^^^ barely a libertyi as has been faid, though tWe may be 
» many liberties therein ; for when granted to a fubje£l it is a li- 

bertyi but when it remains part of the county it is otherwife ; and 
therefore in an avowry a man may prefcribe by a ^ue efiate to have 
a leet in a hundred ; but, if a quo warranto be brought againd the 
hundred, he muft then fet forth his title. Befides, if the words 
*' province" and ** county'' are fynonimous, a county and hundred 
are fo too ; and that in the meaning of the law, as may plainly 
ill.4«c.6. appear; fof all ifTues are to be tried by jurors of fhe county, that 
is, by jurors of the hundred ; for it was a good challenge at the 
11H.4.C.S. common law if there were no hundredors of the jury. In the (la« 
ij£.i. c.t. tute oifFsnton thefe words are ufed promifcuoufly ; it appoints, 
" that inquefts of felonies and robberies (hall be taken in towns, 
^* hundreds, franchifes, and counties, fo that the offender may be 
<' attainted ; 'and if the county will not anfwer for him, then it 
<.< (hall be anfwerable for the robbery done, (b that the Whole hun- 
^ dred where the robbery is committed (hall be liable/' Such a 
cullom in a hundred has never yet been condemned, for it never 
came in judgement but in the cafe for tithe-wood, and there it was 
held to be a good cuftom, even in a whole weald ^ and what reafon 
can be given why it Qiould not be good in a hufidred as well as in 
weald, which is as ancient as the other, efpecially when it cannot 
be denied but fuch difcharge might begin by compofition ? It is 
obje3ed, that tithe-wood is not due of common right, as all other 
tithes are, and therefore a cuftom in non decimando for wood in a 
xRo.Abr. hundred may be good. But tithe-wood is due of common right ; 
^38-9- if not, to what purpofe was the flatute defyha cadua made ? It 

was to afcertain what wood (hould pay tithes, and what (hould be 
exempted ; and why did the nobility and commons prefer feveral 
petitions to the king, after the making of that flatute, that 
it might be explained wbat was meant hy fylva cadua, if no 
tithes were due for wood ? which Is an admiflion that tithes had 
been paid for it before that a£l. Agreeable to this is the com- 
mon way of demanding tithes for wood at this time ; for the libel 
is always general, which (hews that the party has a right to de- 
mand ; for if he had not, then he muft allege a cuftom, and yet 
prohibitions are never granted upon fuch general libels. Sug- 
geflions are alfo made always in the aflSrtnative ; but, if they were 
due by cuftom, and not of right, then they ought to be in the ne- 
giitive, v/;2;« to deny that there is any fuch cuftom. 

Second 



CASES. SS7 

Second pomf* Tlicn as to the objc3ion, that it does not appear 1696. 
that the parfon has a fuSicient maiotenance left, the pleading Teems ■■■ 
to be otherwife ; for there arc feveral modufes fet forth for tithes 
yearly arifing in the parifh, which may give him a convenient 
maintenance every year ; and if he has a fuffident provifion by any 
one fMdus^ it is not material by whom he receives it» 

Curia. It will be difficult to (hew a mn decimand^ for any tithes 
befides thofe of wood \ for all the cafes which incline to fuch a 
cuftom, are put generally, viz. that a county or a hundred may thus 
ptefcribe, but they do not mention what tithes are in quefiion. Now 
if tithes of wood had been due of common right, to what purpofe 
WM that canon made by Arcbbijbop Stratford^ in the feventeenth 
year of Edward the Thirds that tithes of fyha cadua (hall be paid i 
againil which canon there was a petition made to the parliacnent 
m that very year, reciting the ancient ufage to be, that tithes vide Atpr^. 
Ikould not be paid for wood \ and the petition was anfwered, that 
I prohibition ibould be granted againft the canon, where tithes of 
wood have not been accuilomed to be paid. It is true, the ecclefiafli- 
cal couru do hold, that tithes are due of common right for every 
tbiog, nay, even for (tones or gravel digged out of pits, but the 
<omizu>n law is otherwife ; for tithes of common right are due 
criy for fuch things as arife by annual profits : now, though trees 
m renewing yearly, yet they yield no annual profir, and therefore 
tithes are not paid for them. Therefore where tithes are paid for 
thmgt which do not arife by fuch means, they muft be due by 
cuftoffl. But fuch a cultora in non decimando cannot be good (0). 

And therefore a ccnfultation vras granted (/}• 



(•) Agiftment tithe, faf the court, according to lord Rajmond and SufielJ, is due of 
common right ; becaufe the gmCi whi^ it cattn 11 Jfjure tithable, and muft have paid 
tithei if cut at perfedion. 

(•/) Lor4 Jbymond reports, that the court not only arrefted the judgement-,: Init caufed 
^ CQtrj to be made, Q«/a af^ret of/riit dmimi rtgi'Sf &c. qjM eyfttma fr^Su^ &c» 
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1696. 

P. 8 W. III. A. D. 1696. Dom. Proc. 

Sandys v. Eaftmond. [Show. P. C. 192. J 

Agiflmcnt 'TThe parifh ol Teovilton^ confifting much inpafturc land, and the 

''^^h ^^ to plaintifiF having been reftor thereof for twenty years laft paft, 

be paid for and Upwards, and being entitled to the great and fmall tithes, and 

unprofitable all Other dues, within the faid reflory, he exhibited his bill in the 

^^ci! no? court of exchequer againft the defendant Jofeph Eaftmond^ in his 

ufed ab ufcd own right, and as executor of Henry his father, and againft the 

pk>ugh, for other defendant, Samutl Naylr^ for agiitment tithes, for depafturing 

thf 'arc *"^ fattening their oxen, and other unprofitable cattle, within the 

graced and f^id reftorv, frotD the year 1677, to the time of exhibiting his bill, 

faltcdfor ' HA' L 1 ^ \ 

falc, after which was in Michaelmas lerjn 1092. 

f^mlhc '^'^^ defendant Jofeph Eajimond^ by his anfwer, admitted, that he 

piou^h. h^d affets fufficient to anfwer the plaintiff's demands ; and both of 

the defendants admitted, that they and the teftator had fatted and 
depaflured divers oxen yearly upon their lands in the faid parifh, 
but faid, that fome of them were firft ufed at the plough, and after- 
IT^ards fatted, when turned off from the plough. 

The court of rjrr/>r^«^r thereupon, t^/'z. May ib^ 1696, decreed 
tithe herbage to be paid for the defendants and the teftator 's oxen 
and unprofitable cattle, not ufed for the plough, and alfo for their 
oxen and unprofitable cattle, ufed for the plough, for and during 
the time they were grazed and fitted in the parifh for fale, after 
they were turned off from the plough. From which decree there 
was an appeal to the houfe of lords. 

It was infifted on, in fupport of the appeal, that the decree was 
unjuft ; and fome texts of fcripture were quoted about muzzling the 
ox, ^c, and alfo it was urged, that that part of the decree concerning 
oxen once ufed at the plough, was erroneous ; and there were cited 
all the cafes in the books for exemption of plough-cattle from tithe 
herbage, and that this was double tithing. And it was infifted on, 
that the reafon of the thing was againft it in this cafe, bccaufe the 
agiftment of thefe cattle was neceffary to fuftain that labour, which 
promoted the gain of which tithe was paid ; that this privilege ex- 
tended to all fuch oxen, as ever had been ufed at the plough ; that 
the exemption did continue, after they were forborne to be ufed at 
the plough ; for there was the fame reafon to continue the exemp- 
tion afterwards as there could be to allow it, during the interval, 

when 



GASES. 559 

wbeo they did not draw the plough. And thefe and other reafons 1696. 
urgd, ii wa$ prayed, that the decree for tithe, ai to fuch cattle as ■ 
ever had been ukA with the plough, (hould he reverred. 

On the other fide it was urged, that the decree is agreeable to 
the Uw, and fupported by many refolutions in the court of exche^ 
ja/r; that there was a reafon for tithe in this cafe, becaufe thefe 
catde, though formerly ufed at the plough, ceafed now to belong to 
it, and, confequently, thhes became due ; that there is a diflferencc 
in the nature of the thing ; for when the cattle feed in order to 
latyoar, ttie parfon hath a tenth of the benefit produced thereby ; 
but when they are fatted only for fale, it is otherwifc. That this 
was a fettled and allowed difference in the exchequer ; that while 
the oxen are working, no tithe (hall be paid for their feeding, be- 
aofe there are tithes of other things arifing by the labour of fuch 
cattle ; but, when they do no work, and are turned qS to \)c fatted, 
and are grazed, there, tithes (hall be paid for the herbage which 
tbey eat, they being no way beneficial to the parfon in any other 
tithes. And many cafes in the exchequer were cited to warrant 
this diftindion ; and it was faid, that none could be alleged to the 
contrary ; wherefore it was prayed, that the decree might be af- 
Snned : and it was affirmed. 

Tr. 8 W. III. A. D. 1696. Scac. 

Med/y V. Talmy. [MSS.] 

Bill for tithes generally. — Defendant flates, that in 1652 bis Whereiandi 

father purchafed tl^e lands whereof the tithes are claimed, and conveyed" ai 

by the purchafe deed they ^rc mentioned to be tithe free, and are an|j^'|[[J^'- 

cooveyed as fuch : that defendant is owner and occupier of the faid "» memori- 

lands, which contain 80 acres, and are of only 30 1. a year value : p lymcnr of 

that all the faid lands are and will appear to be free, and by lawful ['J^'^* [^^'^ 

oieans difcharged from the payment of tithes of corn and grain, and ^^^^ ^in 

other predial tithes, or any cuAomary rate in lieu thereof : that the nounce a 

ancient deeds relating to the faid eflate are loft or miHaid, fo that [1,7 "rfon 

he cannot particularly fet forth by what ways or means the faid un^i' j^'^ 

lands are exempt or difcharged from tithes : he difcovers quantities been afccr- 

and values. Upon long debate of the matter, the court did not J^J^'^^hou h 

think fit to decree for the plaintiflF without a trial at lawi but pro- *hc icafon 

pofed that he (hould bring his a£lion on the ftatute(^); which the emption 

plaintiff declining, the bill was, by his confent, difmiffcd without "jccd^* 
prejudice and without cofts. 

(7) Qu. Whether an ejedment (hould not rather have been dircded ? 
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Cufts in a 
canfe agaiuft 
fcveral dc« 
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though they 
defend 
feverally, 
will not be 
Xc^arated. 
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M. 8W. III. A. D. 1697. Scac. 

Pooh V. Drapir and OJbome. [Oodd's MSS. Rayn. 83.J 

Tir A bill for tithes againft two, the defendants make two feparatc 
defences, and decree againft them both, with 90 !• co&s taxed. 
Its was moved, that the cofts might be fepara^ed, being feveral caufes 
in eflefi, and different dues decreed ; and fo faid to be done» 25th 
Novimiir .i6g29 ^^ ^be cafe ol Uftcry* Captain^ but the court 
would not now do it. 



A cuAom 
to pay 3d. 
for every 
Iamb yean- 
ed and fold 
bcfbrc St. 
MarVsDay, 
and to pay 
tithes in 
kind for fo 
many as 
were not . 
fold before 
that day, 
iibad. 



H. 9W. III. A. D. 1697. 

Layjieldy. Enticlnafp. [Decree-Book, 3d Feb.] 

^T^HE re£lor of Chiddinfoli^ in the county of Surry^ claimed 
tithes of flieep and lambs. 

The defendant infificd on a cujlom to pay three-pence a piece for 
all lambs yeaned and fallen before the feaft of St. Mark that were 
fold before the faid feaft-day, and to pay tithe in kind for fucb at 
were not fold before that day : but in cafe there were but feveiii 
then to pay tht feventh ; but where there were under (even, tbea 
to pay three-pence a piece. 

The caufe was heard oti the i8th of Novmher laft, and an iflue 
dire£led to try the cuftom ; but the plaintiff, being unwilling to 
try the fame, moved, on the 30th of November^ for a rehearingi 
which came on this day ; when the court unanimoufly agreedi 
that the faid cuftom was not a good oncy and that there ought to 
be no trial at law. 



Tr. 9W.III. A. D. 1698. Scac. 

Harris v. AJgi. [Dodd's MSS. Rayn. 84,] 

Where titbc ^HB court prefumed, that the plaintiff had read the artickSi 
***id*To1irr where tithe bacf been paid j though this was tfic defendant'! 

wiiiprefume defence** 

the reading 
of the ar* 
tkki.. 
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1696. 

Tr. 9 W. III. A. D. 1696. B. R. ^— 

Morion v. Bnggs\r). [7, Lutw. 1037.] 

|N prohibition, iflues were taken on fevcral prefcnp'ions, all of Acuftoma- 

which, but one, were found for the plaintiff. Bur, as to the jypay'nem 

' ' . . . ' for ine tithe* 

following prefcription, that every tenant within the pariQi of of «nc thing 

Kirkeiurhn haih paid to the vicar thereof 1 1 d. for every cow having charge the ' 

a calf up to the number of five cows, for five cows having calves *""''" "^ 

1 s. 4d., for fix cows havitig calves 2s. 6d. for ten cows having thing, 
calves 2 s. 8d., for every cow having no calf i d., and for every 
milch cow i d., in fatisfa£lion of all the tithes of cows, calves^' 
and herbage and paflure of their lands within the faid parifh ; it 
was moved, in arrcft of judgement, that this prefcrlption was void, 
becaufe the payment of ihofe feveral fums of money for the tithes 
of cows and calves, cannot be any fatisfaQion for the tithes of the 
herbage and pafture of the lands* And for this the following cafes 
were cited, viz. Gryfman v. Lewes^ Cro, Eliz. 446. d^mXfupra 165. 
Monday v. Lovice^ Moor 454. Beard v. Adams^ id. 278. and fo are 
1 Kib. 716. cafe 44. 2 Keh. 2. Hutchinjon and Atkinfon*s cafe, and 
2X2. Brown V. Haywood, 

Another exception was taken to this prefcription, for that it is Acuftomto 

,, I'r 1. ir*.*. paydiffcit;;t 

to pay i|d* to the vicar for every cow having a cuIF, for five lumiforAve 

cows having calves i s. 4d., for fix cows having calves 2 s. 6d., caivcs^^fix"^ 

and for ten cows having calves 2 s. 8 d. ; but it is not alleged, that cow$ having 

any thing has been paid when the number of cows exceeds fix, and ten 

but is under t«n, or when the number exceeds ten. And this ex- caiTc$*^'ilIi"* 

ception was holden good ; and a confultation was awarded, not ^«f>«f><^i«« 

J 1 • I r I • in of all the 

only as to the tithes of herbage and paiturage, but alfo as to thofe tithes of 

of cows and calves, Lutivycbe was of counfel with the dc- ^JJc/^s* 

fendant. '»'o'^> be- 
caufe no 

payment fur any intermediate number between fix and ten, nor when the number cxcceos tea. 



-r 



(») tn this cafe, (according to Lord KavmortA 242.), Tieby C. J. faid, that tithes arc not 
payable f«r aftermowth de jurcy and thcrcfoic it is bur form to lay a cufVoin to be dlf- 
charged of tithes of aftermo^rth, in confidciatiun of malcir.g the former mowing into hay | 
/or tithes ar« payable only of things femtl in anno rencvantium. S«e contra, t Stfi, Akr, 
440. fLiif ParCon of StanjSeld'i cafe* 
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M. 9W.III. A. D. 1698. Scac. 

Anon. [iFreem. 334.] 
N a caufe, where a parfon preferred a bill for tithes, thefe points 



were held by the judges : ' 
Ko tJfhei of I. WheisT the parfon had tithe hops, no tithes (hould be paid for 

oro?thfir the poles, which were ufcd in the hop-yard ; and a queftion arofc, 

M to'ho^°' whether the parfon fhould have tlihcs of the bark of the poles, the 

poleiyWhite baik being fold ? and by Letchmerey he (hould ; but the chief larm^ 

iUflv.M. 15 3"^ ^^ other barom e contra \ for the poles being privileged, tlnf 

t-ptT* hark (hall be fo too. 

God. Kep- 

Can. 414. Hughct'i Abr. 689. But in the latter booJc there ii Qi/. as to this cafe. 

•Titheoffucl a. That for fuel fpcnt in fiic to dry hopi^ tithes (hould be paid; 

becaufe the parfon had no benefit by that, the tithes being paid 

before they were dried. 
How fbon 2* That tithes ought to be paid, as foon as the tenth part caobe 

bepaid.*^ Well fcvered from the nine, if there be no cuflom to the contrary; 
Corn and and fo it is for corn and hay, as foon as it is made into Oiocksof 
, cocks. 

^he"aui?i 4" '^^^ '^^ wood employed to hedge or fence com, where tbe 

be paid for parfon had tithe corn, no tithe (hall be paid ; and it was faid to be 

fence corn. ^ general rule, that no tithes (hall be paid for any thing, rxiar^ 

fnytWn/*"' ^^^ *i^^^^ ^ri-increajed. 

that tncreafes tichet. 

5»^rr,whc- 5, Whether tithes (hall be paid for fuel fpeni in the houlci 
f«ei fpent where there is no cuftom, they faid they (hould not determine,. i< 
*"here*^h^*' being no point in this cafe, and there being opinions both wij* 
unocuftum. Cr$, Car. 113* pi. 5. was cited at the bar, that fucb fuel (hall ori 

be difcharged without a cuflom. 
What fort of 5, That land where wood grew, and was (locked up, and con* 

i«rf M land r • 1 11 t • 

it eaempted verteo into tillage, is not luch barren land as ought to be ezemptcc 
Woodland from payment of tithe ; but only fuch is intended barren landi U 
turned to before the plouehing, produces no profit to the owner. 

tJllase,itnot r o o *^ i^ 

J*"? '*"^- 7, That for rakings of corn, do tithe was payable, if they wff 

tithe it pay. involunury ; but, if there was any fraud in leaving more than wa 

rakings of neceffaryi that tithe (hould be paid. 

Srfon ean- ^* That thc parfon could not juftify his coming to fct out tithci 

not fet out without the confent of thc owner ; beciufe, by flat, a & 2 -£.6. r.il 

tithe nini- ' . •* 

feif, with- the owner is to fet out his tithe \ and if he do oot» be is liable t 
2&*3E-*6^ the penalty of the Itatute. 

c 13. 

(i) In the cafe of Grer.t v. Uumt^ M. 41 ft 41 JiHn, B. K. in Prohibitioii, it was a4jodccd| i3^ 1 
thc cuiloffi of the realm 00 Uihcs are due for ^ rakings tf com* Mow stS* 
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M. 10 W. III. A. D. 1698. Scac, ^ 

Gee V. Pearch. [Decree- Book, 17th Nov.] 

^nplJE plaintiff, as farmer of the redloiy and parfonagc of Orplfig" Acuftoma- 

ion^ in the county of Kenty ftated, that the defendant had, for in difcharse 

five years lad paft, been occupier of a great farm, confiding of y[ {|j,p|*||[* 

arable land, hop- grounds, wood, and underwoods, which he had void, 

ploughed and fown with grain of all forts, and planted with hops, and titeir * 

and from which he had felled divers acres of underwood, alder ^fy*^-ill" 

' able. Q"* 

trees, and afh trees, under 20 years growth, and had barked and Woodland 
flawed great quantities of bark from the faid trees, and had paid protcAedb^ 
no tithes for the fame. thcftatuteof 

a & 3 E. 6* 
The defendant faid, that the tithes of hops or wood belonged to 

the vicar ; that he had feveral times peele*), barked, and flawed 
feveral alder trees for hop-poles, but that the bark was of fmall 
profit ; that as to hops, there was a modus to pay i o s. an acre in 
lieu of the tithes thereof; that tithes of the toppings of the tim- 
ber trees were not due, nor for the (lackwood ufed in his family ; 
that he had grubbed feveral quantities of woodland which he had 
fown with corn, and alfo feveral roods of barren ground which 
yielded no profit, and had fowed the fame with peas ; and that no 
tithes ought to be paid for fuch lands by the flatute 2 & 3 £• 6* 
r. 13- /• S» forfeven years. 

The plaintiff replied ; the defendant rejoined; and witncffes were 
examined on both fides. 

The court declared, that the cuftom of paying los. an acre for 
the tithe of hops is a void cuftom and not warranted by law ; and 
therefore decreed, that the defendant ought to account for the fame, 
according to the value of the tenth part of the faid hops, when the 
fame were pulled from the bine or flcm, at which time the tenth 
part is feverable from the nine parts, and the tithes by law pay* 
able. That the rcafon affigned for the non-payment of tithes of 
com fowed upon grubbed ground, is no good difcharge, but that 
tithes in kind, or fome compofition, ought to be paid to the plain- 
tiff for the fame. That tithes ought to be paid for the hop- poles 
growing upon the premifes, which he ufed in poling bis hops* 
That the tithes of the bark of the alder-poles and hurdle-rods 
atid of woad or woakl, as offered by the anfwer, are to be paid 
in kind, .and delivered by the defendant upon the plamtiff fending 

fioff them. 

00 a ^ 
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It is ordered by the court, that the fald defendant (hall and io 
forthwith pay to the faid plaintiff the fum of lo I. in full of his 
tithes of hops, hurdle rods» bark of alder trees, cords of wood 
and peas, and in full difcharge of the fum of ill. 7 s. 3d. re- 
ported due (/}. 



Tfazehf 
hftving been 
firft plauccd 
iji g4rdeni(, 
are ^fuuUl 
tithi. 
iWood'r 
Beer. 391. 



Tr. II W. III. A. 0,1700. Scac. 

Hunt V. CoJrington and others. [Decree-Book, 26th June.] 

'T'HE bill ftatcd, that the plaintiff, as lefTee under the Dean and 
Chapter of IVetts^ had for fcveral years rented the reflory or 
parfonage of Congrejbury^ in the county of Somcrfety and was en- 
titled to all tithes, and particularly to tlie tithes of teazels^ fownor 
planted within the faid re6lory ; that, time our of mind, the tiihci 
of teazels had been paid to the owners or farmers of the faid par- 
fonaget but that the defendant Codnngfony being vicar of the blA 
parifh, pretends fome right to the tithes thereof, and has forbidden 
the parifhioners to pay the faid plaintiff the tithes, and has received 
and taken the tithes thereof; that the other defendants had, in ih» 
years 1696 and 1697, a great quantity of teaztlsy but they pretend 
that the fame are fmall tithes, and fo belpng to the vicar, and not 
to the impropriator. 

Three of the defendants anfwercd, and admitted flic plaintiff to 
be farmer of the reflory, and entitled to all tithes belonging thereto, 
but denied his right to the tithes of teazels. 

The defendailt Coeinngton faid, that he had for feveral ycart 
claimed the tithes of teazels^ as vicar of the faid parifh, for that tbejT 
are fmall tithes, and that the vicarage is endowed with all fmall 
tkhes. 

The defendants Boucher and JVollin faid, they had teazels in tht 
faid years, and they fet forth the quantities and values, and inOfted 
that the tithes belonged to the defendant Codrington. 

The plaintiff replied ; the defendants rejoined ; and witneifes 
were examined on both iides ; and on reading the proofs in the 
caufe ; and alfo a copy of an endowment of the vicarage, whereby 
it appeared that the faid vicarage is endowed with all fmall tithes^ 
and that the vicar has been paid all fmall tithes ; the court took 



(/) It does not appear fron the biUi aarwtr, or dtcree, that the ti^hct of the bcp* 
poici thcmfclves were demanded. 

tllOi 
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time to confider of the matter, and having fo done, they this day 1700. 
declared, that the tithes of teazels belong to the defendant Codrington^ • ' - 
as vicar of the vicarage, they being firil planted in the pariOi ia 
gardens (u). 

It is thereupon ordered by the court, that the faid bill be dif- 
mifled, with cofts to be taxed ; but that the faid defendants are not 
to profecute the plaintifF-for the fame until this court make further 
•rder therein. 



H. 12 W. III. A. D. 1700.. Scac. 

Trewin v. Bond. [Decree-Book, 20ih Feb.] 

'T^HE plaintiff claimed the tithes of corn and other grain as Icflee Acuftomto 

of the reflory of H^oodbury^ in the county of Devon^ from [^[hc"of cw^n 

and under .the cullos and college of vicars of the choir of the cathe* *" ^»<^*^* ^f 

4ral church of St.Feter^ m Exeter. orftitchcsof 

The defendants infifted on an immemorial cuftom to fet up InJ^^m 

their com and grain there grown and reaped, in flicks, being 12 notitheifor 

, the odd 

(heaves placed in a row, fix (heaves againfl (ix (heaves ; or in number of 
ftitches, being 10 (heaves placed in a row, five (heaves againft ^%n* u"" 
five (heaves ; and that if there happen, upon the whole quantity void, 
of corn, to be any flick or flicks, flitch or flitches, not amount- 
ing to the number of 10, no tithe is paid of fuch under the num* 

bcr 6f 10. 

The court declared, that the faid pretended cuflom is a void 
cuflom ; and therefore ordered, that the defendants (hall pay to 
the plaintiff the tithes of all the wheat, barley, and other corn ; 
particularly for the tenth part of all the odd flicks or flitches of 
wheat, barley, or other corn, not amounting to the number of lo^ 
which they refpeflively ha4 in every field or inclofurc within the 
faid parifli. 



(«) Teazel is a plant ufed by clothiers : it appeared in the evidence, that it had been 
firfl planted in the pariOi of O^ngrefiury about fifty years before the filing of the bill, 
ast4 that it liad been planted in other parifhcs immemorially ; th.u the tirhe of it, during 
Cbe faid 6fty years, had be n uninterruptedly paid to the impropriator; and that four 
fucceffi\*e vicars had quietly acquiefced in fuch payments; but, as the vicar was endowed 
with all the fma/I ti/ket of this parift, and the plant was, in the opinion of thccourtj 
clearly a (mall tithe, the bill wav difmifTed. S. C. Rayn. 94. 

003 
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isyoo. 
* Tr. 12 W. III. A, D. 1700. Scac. 

Staughton and others v. Htdi and another. [Decree-Book, June 27,] 

Acullom 'T^HE bill ftatedy that the ^Wmtx^i Staughton znA Morris were 
«afs*u put proprietors, truftecs, and farmers of the x^dory or parfonage 

intococki, impropriate oi Shinfieldj in the county of Berks^ and entitled to 
nottomko the tithes of corn, grain, hay, withies, ofiers, and the other tithes 
gwft round^ and dues belonging to the faid reftory, in truft for the plaintiff 
the cockt, ^ary Jones. 

The defendants faid, that after the grafs is put into cocks, it 
is the cuflom of the faid pariQi, that the pariOiioners are not to 
rake together the grafs round the faid cocks. 

The court declared, that the cuflom, infilled upon by the de* 
fcndants, not to rake up their grals into cocks in order to fetting 
otJit the full tithes thereof, is a void cuflom, and that the defendant 
ought to account for the tithes of the faid bay, and alfo for tbo 
tithes and duties demanded by the bilK 

r 

M. 1 2 W. III. A- D. 1700. B. R. 

Brcwn V. Mugg. ^[Ld. Holt's Rep. MSS {x).'] 

A chaplain J^JECTIONE firma for lands, in Stockton in the county of 
nary to the f^Tanvicl^pon the demife of Samuel Hill clerk. Upon not 

as'fuch^cn- g^^'^Y pleaded,^ere was a fpecial verdifl, which finds the flatuteo( 
tilled 10 hoid 21 //.8. c, 1 3. >vhereby it was enafled, that ♦* if any perfon or perbni 
ficcs above *^ having one. benefice with cure of fouls, being of the yearly 
Tsaik 161. ** value of 81. or above, accept and take any other with cure of 
s. c. z Ld. u fouls, and be inftituted and induQed in pofieflTion of the famCi 
S. C, *« that then and immediately after fuch pofieflion had thereof, the 

<* firll benefice (hall be adjudged to be void ; and that it (hould be 
" lawful to every patron having the advowfon thereof to prefent 
** another, and the prefentee to have the benefit of the fame in fuch 
<< like manner, as though the incumbent had died or refigned, any 
<< licence, union, or other difpenfation, to the contrary thereof ob« 
«« tained notwithflanding.*' And further, it is provided ia that 



(.v) This argument of my Lord Holt is cxtraAcd from the maauTcrtpt of bia[own Re« 
jorti 10 the coUcaioD of the fiarl of Hf^rdwickt, 
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flatufCy " That ft fliould be lawful for every fpiritu^l perfon or 1^99. 

perfons, being chaplains to the king, to whom it (hail pleafe his ■ ■■ 

highnefs to give any benefices or promotions fpiritual, to what 
** number foever it be, to accept and take the fame without incur* 
*^ ring the danger, penalty, and forfeiture in this ad comprized." 

That the vicarage of the church of Inkbro* in the county of 
IVorceflery was a benefice with cure of fouls, and of the value of 
8 1. fer annum and more, fo rated and taxed in the king's books ; 
and the defendant Henry Miigg^ the ift oi November 1664, was 
prefented to the vicarage, and foon after inftituted and indu£led 
thereunto; and afterwards, 24th April 1673, the defendant Henry 
Mugg did accept another benefice with cure of fouls, viz. the 
church of Stockton^ and was thereto prefented by Robert Martin 
efq. being then the rightful patron, and was afterwards indituted 
and induflcd thereunto, which was alfo a benefice with cure of 
fouls of the value of 8 I. per annum and more. That Henry Mugg^ 
ifl July 1675, being a fpiritual perfon, was made chaplain extraor- 
dinary to king Charles the fecond : the words are, legitime conflltutus 
capellanus extraordinarius ; and continued fo during the life of the fald 
king. On the 3d of February 1675, he was prefented to the vicar« 
age of Inkbro\ then vacant by ceflion> by king Charles the fecond, 
then the undoubted patron of that turn by lapfe of time, to corro- 
borate the title of the defendant to that vicarage, and was infiituted 
and induCied thereupon. That Samuel Hillf the plaintiff's lelfofi 
was prefented to the church of Stockton by the late king fFilliam the 
third, 3d Augujl 1695, and in the fame month was inftituted and 
indufied thereunto. That the lands in queAion belong to the 
re^ry of Stockton. 

The cafe, in fhort, was this : that Mr. Mugg was prefented to 
the vicarage of Inkborough^ inftituted and indufied, which wat 
above the value of 8 1, per annum in the king's books ; and after 
that was prefented, infiituted, and induced to this living of Stock* 
/«ir, being likewife above value,- whereby Inkborough became void hj 
ceflion, by virtue of 21 //. 8. ; and being fo void, he was made a 
chaplain extraordinary to the king, and then obtains a prefentatioii . 
from the king, by lapfe to Inkborough ad corroborandum titulum there* 
unto, the king having then a good title to prefent by lapfe, and 
is inftituted and indufled thereupon. After feveral years the king 
did prefent the leflbr of the plaintiff Mr. HilL 

In this cafe there are three things to be confidered : ift. Whether 
the defendant Mugg by being retained and admitted to be the king'i 

004 chaplaia 
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1700. chaplain extraordinary, be thereby qualified to have a plurality oF 
- - benefices within the 29th feS. of 21 //. 8. ? 

adiy, Suppofing his being a chaplain extraordinary to the img 
to be a fufficient qualification, yet, whether there ought not to be» 
dirpenfation to enable the defendant to hold a plurality i 

3dly, Suppofing a difpenfation to be requifite, it will then re- 
main further to be cunfidered, of what confequence that will be to 
the plaintifi''s Icflbr, Samuel Hilly who is the king's clerk prerentcd 
by lapfe, and inftituted and induced thereupon. 

Before I begin to difcufs.thefe particular points, it will benecef- 
fary to confider and to clear the cafe of two other matters that arife 
in it ; which will ferve to make the principal cafe more entire, and 
let us into a more diftind confideration of them, id. What elfefi 
the king's prefcntation of the defendant Mugg to Inkborough hath, 
being ad corroborandum iitulum, ad, Whether, when the king*i 
chaplain duly qualified be prefented by a common patron to a living 
above value, the king by virtue of his prerogative may prefent him 
to other benefices of his own gift without avoiding the firft by his 
being inflituted and indu£led to the fecond. Thcfe two have been 
ilirrcd at the bar. 

I ft. Concerning thefe preliminaries, I do hold, that the prefcn- 
tation of the king ad corroborandum titulum is good, and inftitution 
and induQion thereupon will make a plenarty. The defendant 
Aiugg being vicar of Inkborough^ and afterwards without cither 
qualification or difpenfation accepting Stockton^ and being thercuhto 
indui^lcd, the vicarage of Inkborough became void by ceffion by the 
cxprcfs words and intent of ai H. 8. being of the value of 81./^ 
annum. Being fo void, the patron ought to prefent within fa 
months, otherwifc lapfe will incur upon him. And it appears, 
not only that the right to prefent by lapfe was devolved upohibe 
king, but alfo that Mugg had the poflefTion of Inkborough. Though 
not lawful incumbent, yet having an aflual poffcffion, and having 
a colour to keep it until eviflcd, a prefcntation to that vicarage if 
proper, and if he be inftituted and indufled, he will be made a per* 
fed incumbent to fill the church, which before was vacant bf 
ceflion. This is the true ufe of a prefcntation ad eorroborandm 
iitulum^ for there is no other ; for if the church is full by prefen* 
tation of a ufurper upon the king, a prefcntation ad corrobqrandun 
iitulum is void, there being no room for it to take place until ibc 
ofurper's clerk be removed by judgement in a quare impedii. Bqt 
in that cafe, if it be the king's pleafure that the ufufper's incum* 

bcor 
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bent fliould enjoy it, the king by patent under the great feal may 1700. 
confirm it. Teh. 91. The King v. Matthew^ by the opinion of i, 

Pofbam^ which alfo I have known put in pradice. And if it be a 
prcfentation ad corroborandum tltulum of the ufurper's clerk being 
in pofleflion, though there be an inftitution and indudion upon the 
ufurpcr*s prcfentation, it is of no ufe. Now there was no other 
means to make a tiile to Mugg to Inkborough but by a new prefen- 
tation ; and tieing mentioned ad corroborandum titulum^ it ihews • 
that the king's intent was, that notwithftanding any defeat of the 
title, yet he fhould be vicar there. The king prefents, taking 
jiotice of his title, which title is true, viz, that he was patron of 
tliat turn to prefent by lapfe. Then it follows, that Mugg^ notwith- 
ftanding he endeavoured to avoid his lad prefentation to Inkborough 
in order to defeat the lefTor of the plaintiff's title to Stockton^ yet, 
being iiiftiiuted and indufted to Inkborough upon that prefentation, 
his living of Stockton is void by ceflion, if he hath not a qualifica« 
tion fufficient to prevent it, which in time (hall be confidered* • 

id, The fecond preliminary point is, whether, when the king*l 
chaplain is prefented by a common perfon to a benefice above value, 
he may accept more benefices of the king's gift, without making a 
ccffion of the firft, viz. whether by this claufe the whole that makes 
the plurality ought not to be of the king's gift. I conceive not. 
The words of the ftatute arc, fhat it (hall be lawful for every fpiri- 
tual perfon being chaplain to the king, to whom it (hall pleafe his 
highncfs to give any benefices or promotion, to what number fo- 
ever it be, to accept the fame, without incurring the danger, pe- 
nalty, and forfeiture in the aft comprized. 

Now as to the firft benefice, the king's chaplain is not beholding 
to the afl ; but he may accept it of a common perfon as well as of 
the king : but the aft makes the chaplain capable of a plurality, fo 
that thofe benefices, which are and make the plurality, be of the 
king's gift. Now if the king's chaplain hath a benefice of the 
prefentation of a common patron, and he afterwards accepts of one 
or more from the king, if he forfeit the firft, he incurs the penalty 
and forfeiture of the flaiute, which by the exprefs words of the 
claufe he is exempted from. This very queftion came in debate in 
the cafe of lyhijlone v. Hickford^ Sav. 135. Queen Elizabeth^ be- 
fore her acceftion to the crown, prefented Young to the church of 
Cranjuld^oi which Ihe was patronefs : and the crown being defcended 
upon her, (he retains Toung to be her chaplaiUf and then prefents 
him to Stoke Brewer^ both benefice being of the value of 8 1. per 

snnuttr* 
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1700, annum. It w^fhcUy that he being preleoted by the queen before 
• her acceflion to the crown, was all one as if he had been preiented 

by a common patron, for at that time the queen was no other ; 
but, notwithftanding that, the queen might prefent him to Steh 
Brewfr\ and though no difpenfation did appear, yet the firfi, which 
was Cranjuhl^ was not void by this a3. 

I have now done with thefe previous queftions, which I thou^ 
it might be convenient to difcharge the cafe of, to the end wc 
might not be troubled with any thing of them in the debate of the 
others. And as to the firfi point, we are of opinion, that the de- 
fendant Mugg being made a* chaplain extraordinary is not thereby 
qualified to take a plurality from the king within the meaning of 
the flatute. h chaplain extraordinary is not within the meaning 
of the ilatute, nor flri6lly within the words, as it is defcribed and 
found under the denomination of being ** extraordinary." As to the 
meaning of the fiatute in giving this privilege to divers of the 
cle/gy imder particular qualifications, a preeminence was defigncd 
to thofe that were in the king's fervice, and to enable the king, out 
of his own (lock of advowfons, to bellow benefits upon them for 
fuch their fervice and attendance upon the king, and to encourage 
them in a diligent performance of thofe fervices by the hopes they 
bad of obtaining a reward from the crown. We are to fuppofe 
when a law is made, that it is for fome good and juft reafoHf 
though the reafon be not exprefled, as it is in the preamble of 
thb ilatute, which was primarily and intentionally made agaisft 
non-refidence, which was a fcandalous breach of duty in the par- 
fon or vicar that had cure of fouls, that tended to the lofs and mif- 
carriage of many perlbns. To prevent which the a£l defigned to 
take away the caufes, which were two. The one was, that the 
parfons became farmers : the other was, the taking of pluralities. 
The preamble gives the reafon of that aQ, " for the more quiet and 
virtuous increafe and maintenance of divine fervice, the preaching 
and teaching the word of God with godly and good example giv- 
•« ing, the better difcharge of curates, maintenance of hofpitality, 
«* the relief of poor people, the increafe of devotion, and the good 
•< opinion of the laity towards fpiritual perfons." So the fiatute pro- 
hibits fpiritual perfons from taking any farms, which was a great 
snifchief, that took up the clergy's time, and was an impediment tc 
them in difcharge of their fpiritual fun£lion. So were pluralities, 
to which the clergy had been fo ufed, and which were to them fo 
beoeficiali that the retrexu:hing of them went to their hearts, 

Though 
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Though their cnjo}Tncnt of them was contrary to the laudable 1700. 
canons of the church, yet by virtue of difpenfations from the pope, — — -• 
for their own advantage, they could think themfelves difcharged as 
well from the moral as the legal obligation of thofe canons. Which 
corruption being fo inveterate, (it appears as well from the nature 
of the thing as the manner- of penning the a£l), that it could not 
be fo foon cured as was wifhed for, fo great clogs were put to fo 
dcfired a reformation, the chaplains of the king, and of divers noble- 
men and great officers are thereby exempted from the feverity of 
being deprived of an indulgence which they had fo long enjoyed. 
I ft. An indulgence was given to the king's chaplains to purchafe 
a licence to have two benefice^ 2dly, Tiie chaplains of noblemen 
and great officers to have two. 3dly, For the king of his own 
gift to beftow as many as he would upon his own chaplains, who 
being made capable of fo large a plurality, mull have it for fomc 
conGderation relating to the king that at leaft has the femblance of 
being meritorious. Thofe who are extraordinary chaplains are not 
within that reafon, for they are not bound to any fervice or attend* 
ance: they are fupernumeraries, not within the eflablifhment of 
the king's houfehold ; no bufinefs for them ; no entertainment for 
them ; the king allows them, as fuch, not a bit of meat ; and yet 
thefe men hope to fwallow the king's fat benefices. It is con- 
trary to the rules or reafon of juftice, that thofe who are bound to 
no attendance, and do no fervice, (hould be in equal degree with 
thofe who perform it. 2dly, A chaplain extraordinary is not 
within the words of the a£t. For when the a£l fays the king's 
chaplains may take from the king a plurality of benefices, it muft in 
common underflanding be underflood by the indefinitenefs of th& 
expreffion, fuch as are complete and perfect chaplains. A chaplain 
extraordinary is not fo ; for it imports a defe£l ; for he wants the 
cflential part of the chaplain, viz. the office and employmeiit. Nay, 
he is excluded from the exercife of it as much as a mere flranger. 
But fome will fay, that we cannot take notice of the difference as 
it is found ; it being found that the defendant is the king's chap* 
lain, that is fufficient,and the adding of the word ^< extraordinary" 19 
a fpecifical difiference of which we cannot take any notice, unlefs it 
were explained to us. I anfwer, that if he had been found to have 
been the king's chaplain generally, it would have been fufficient, 
for that would have imported that he had officium^ and therefore he 
ought to have benejuium. But when found to be extraordinary, 
4Ht C^QQot be uj|derftood a fpccifica) difierence, but an addition that 

qualifies 
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1700. qualifies and lefTens the txxmt of the charaflcr. And we may in- 
— *— terpret the word "cxiraordinary** as it mufl be applied to the qualifi- 
cation of the office, and not to denote any excellency in the pcr- 
fon ; to be underllood one that is irregular or out of due courfe 
and order ; or rather contrary to order or fafliion. All conflnic- 
tions ought to be made according to the common and ufual fenfc 
of the words, and we ought never to interpret beyond the words, 
unlefs the thing out of the words be not within the reafon of the 
thing provided for. And fo hath the expofition of this flatute 
always been limited. As 4 Rep. 89, Drury\ cafe. A barooefs 
dowager retains two chaplains, which is the number the flatute 
allows her : (he then retains a third : one of the two dies before 
either of the other has had any plurality : this third chaplain is a 
chaplain within the words of the flatute, and the barouefs dowager 
hath but two ; yet is the third not qualified to be difpenfed with to 
take a plurality. Why? I)ecaure at the time of the retainer he 
was an extraordinary chaplain ; and though he ccmes after to be 
within the compafs of ihe flatute, yet there mud be a new retainer 
to qualify him after tlie death of one of the two. With which 
agrees Cro. EUz. 723. 839. This admitting of extraordinary 
chaplains is a prejudice to the right of the chaplains in ordinary. 
By this fiatute the chaplains in ordinary have a right vefied in 
them ; if more are permitted to partake with them, it mud be an in- 
fringement of that right. That it is a right is mod plain, a pri- 
vilege and an emolument annexed to their offices as chaplaiiu. It 
is not to be underllood fuch a privilege for the infringement whereof 
an a£lion lies, as if it were a fair or a market : but it is an infringe- 
ment of a privilege the flatute defigned to give to the king*s chap- 
lains that ferve him, and therefore ought not to be extended to 
thofe who do not fcrve him. But it is objefted, fuch a conflruc- 
tion is to confine the king to the number of 48 chaplains. I 
anfwer. No, it is not to reftrain the king, but it is to reftrain ny 
lord chamberlain, who hath by virtue of his office the difpofing of 
the chaplains' places. But that mull be undcrflood according to 
the rules and eflablifliment of the king's houfehold ; and therefore 
he cannot make places, or increafe the number, but the king iDay» 
if he pleafes, from 48 to 100, and more, and then all thofe 100 or 
more will be chaplains, not extraordlnar}', but in ordinary. Tbii 
chaplainfhip is like to other offices and places that are at court. 
The gentlemen of the privy chamber are confined to a certain num- 
ber, yet there be more extraordinary. The clerks of the couodl 

to 
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to four, yet there be more admitted to attend as extraordinary, wlio 1700. 
are not clerks, but have a licence to attend in order to learn, and -— — * 
thereby they are candidates upon an avoidance. It is objeAed, 
that it will be a hard treatment of the king's chaplains to difattow 
them, becaufe they do not attend the king's fervice, when the chap* 
lains of noblemen, and other officers, that are allowed their com- 
plement of chaplains, (hall have their benefit of a qualification, 
though they never attend or do any fervice. I anfwer, it is moft 
true, that the chaplains of noblemen and officers (lull have a dif« 
penfation to have a plurality, though they never attend, for the Aatute 
hath allowed them fuch a number. But fure there is a great differ- 
ence, for though they never ufe them, yet they are retained to fervc in 
ordinary without diftin6lion. But thefc extraordinary chaplains; of 
the king are retained not to ferve the king ; fo that there is as much 
difference as can be between a retainer to do bufinefs, and remif- 
fion of a man's duty afterwards, and a retainer to do no bufinefs at 
all, that is no retainer, as that is of the chaplains extraordinary* 
which is giving them a name : and though they be fworn, that is . 
an abufe ; for their oath mud be to do fomething in which tliey 
are in dnty bound, and that is nothing. Suppofe a nobleman (hall 
give a clergyman a faculty, and retain him to be his chaplain, and 
therein it is expreffed that he (hall not be obliged to attend and 
perform the divine fervice in his houfe or chapel, nobody can think 
that he it a chaplain qualified to take a plurality, but it is a plain 
evafion of the law. The inconvenience would be great, if thefc 
(hould be tolerated, and would be a defeating of the good purpofe 
of the fiatute, which was to keep pluralities within fome bounds* 
They did know how many diaplains at that titne the king bad in 
his fervice, and it is reafonable to be underflood, that was a meafure 
which they went by in making an allowance for thefe pluralities ; 
which a£l, as was refolvcd in 4 Rep. 90 b, is to be taken Ilri£l againft 
pluralities. It is obje6lcd, that it is found by the verdi3, that the 
defendant Mugg was the king's chaplain, legitime conjiilutus capel^ 
Janus exiraordinarius ; that if he be the king's chaplain, it is fuf- 
ficient without any more : and as to the word extraordinarius^ we 
cannot take notice thereof, unlefs the conditution of the kino's 
family had been found, fpccifying what were thofe that were chap- 
lains that did the fervice, and what thefe extraordinary chaplains 
were in relation to the king's fervice. This feems to be the mod 
€9lourable objection in the cafe, and it had beeo better if the find- 
ing had been fetting out the duty of the king's ordinary chaplains, 

and 
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1700. and deBntng a dhaplain extraordinary. But ill, If we can judicially 

- as well as morally underftand what an extraordinary chaplain is, - 
then that objeflion vanifhes. Why is it not reafonable for us to ^ 
underftand the ufe of words, and the language of the times, efpe* \ 
cially in a matter that concerns the king ? But adly, fuppofe we ^ 
cannot take judicial notice what an extraordinary chaplain is, he ^ 
being a creature nient conus in ley ; the confequence muft be, that 
Ihe defendant hath a plurality, and it is not found that be was 
qualified to hold it; for if a good qualification is not found, the plu- 
tality avoids Stockton ; for if no qualification at all be found, we 
ihall not intend one ; if that wliich is found, and which he infifli 
upon to be a qualification, be not intelligible, it is all one as if not 
found, but totally omitted ; and tipon that ground the fpecial matter 
ihould be found, declaring the duty of a chaplain extraordinary, to 
the intent it might appear to us to be fuch a chaplainfliip as is 
within the benefit of either of the provifions for taking a plu- "j 
rality. i 

As to the fecond point, which is, whether Mugg Oiould not bavt 1 
taken a difpenfation, I am of opinion he ought to have taken adif* 
penfation. 

I ft, I admit, that he need not have any difpenfation to havei ! 
plurality by virtue of this claufe of fed. 29, becaufe there is no men* 
tion made of it in the claufe, but he may take any number of beoe- 
fices of the king's gift without incurring the danger of the aS* 
In Dyer 312. p, 88. it is held, in cafe a lord's chaplain takes a phi* 
rality without licence or difpenfation, that thefirft living is notvouT 
by thea£l, becaufe the a£l only fays, he may purchafe a licence or 
diljpenfation. But quare of that cafe, for it feems otherwife, be* 
caufe pluralities are reftrained by the purview ; and as to the king's 
chaplains taking phiralities from other perfons, or lords chaplains, 
the taking of a difpenfation is a qualification for them to be out of 
the a6l. But to this cafe there is no mention of a difpenfation; 
therefore, though the king's chaplain qualified doth take a pluralit]^ 
from the king without difpenfation^^his firft living is not voided by 
this ad. 

But adiy, though not void by this a£r, yet a difpadfatioii is ae» 
ceflary ; for otherwife the acceptance of the fecond from the king 
will make the firft living void by the canon law, which law remainf 
in force and is not repealed by the a£l of parliaitient, fo far as it re* 
llrains the taking of pluralities. Though the ad fautb, <* that tbl^ 
king's chaplains may take from him a plurality/' diat bath refiridiie 
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vor(k» <* without incurring the danger, penalty, or forfeiture of the j^q^ 
iQ" but he is not thereby exempted from the danger or penahy of — -— . 
the ecdefiaflical law, to which he was fubje6l before the a£l was 
nade; for the aS was made to red rain pluralities and to difable 
icrfons from taking them in a greater meafure than before, but not 
repeal any law that was in being againft pluralities. That the 
lanon law was fo, appears by all our books ancient and modern. 
|. Rff. 75. Holland's cafe, fo refolved upon the authority of the old 
Mob there quoted. 4 Rep. 78. Digky's cafe, where the canon is 
iud to be made ztLatcran I215, laft of king John^ that -if one 
poflefled of one benefice with cure of fouls, accepts another, the firft 
lull be void, and the patron may prefent to it. This canon hath 
Qot only been taken to be law in tlie court Chriftian, but it hath 
beeii pleaded for law, and a title hath been made'to prefent to the 
Brft in a fuare impeJit in the king's courts/ as appears by the old 
books, both in Holland*^ and Dtgiy's cafe. 9 E. 3. 22 a. 10 E. 3, 

This feems to be carrying the canon law very far for the tem- 
poral courts to take fo much notice thereof, as to form a judge- 
neat at common law upon an ecclefiafiical conftitution without any 
lentence of deprivation given. 

But fbme will fay, how came it that this popifii encroachment 
ftoald continue to be law at this day ? To which I anfwer, that 
thou^ this canon made ztLateran had no force in itfelf, nor hath any 
faitign canon (though it were in its nature never fo juft and rea- 
fonble) unlefs it were received in England time immemorial, nor 
OD it bind the clergy ; yet the clergy may be bound by the eftablifh* 
ing ind confirming of it in convocation in this realm, as this canon 
WIS efiabliflted at a provincial convocation held in the year 1278^ 
6£,i, before Peckham archbifhop of Canterbury {^Lirtdw. 135.) 
trhfcreby all the clergy were hound.* lo //. 6; 13. 12 Rep. 73. Cro^ 
y*. 37. Moor^^^, Which being a law of the clergy's own making 
tad by which they were bound, the courts would take notice of it, 
^ccaufeno difadvantage to the patron, whofe intereft was temporal; 
A Jmtfs 404, The King v. I'he city of London and Baidoci^ a 
nan who hath a benefice with cure of fouls under the value of 8 !• 
trgnnum accepts another under the fame value without a difpenfa- 
m ; that avoided the firft by the canon law, and the patron might 
vtknt without any deprivation. Now what difference is there 
eiween thefe two cafes ? One was not within th^ a£l of 21 //. 8. } 
i^xAMugg is excepted out of it, and therefore parallel to that 
Ittok WM Qolt conpriecd in Ihe wefds of it; So that A^gg ought 
s*. to 
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1700. to have taken a dirpenfatton upon hU being prefented to hi" 
' borough. 

But 3dly9 as this cafe is» if Mugg had been a king's chaplain in 
ordinary, and had not taken a difpenfation, the patron of Stockton 
might have prefented : but in this cafe the leflbr of the plaiiitifTis 
prefented by the king to Stockton by reafon of lapfe. Now, though 
by raking the fecond living, the firll, though under value, was void 
for the patron to prefent, yet it is not void to other purpofcs until 
deprivation. That difference is taken in 4 Rep 75. Holland's cafe. 
Cro. Eliz, 357. The King againft the Archbilhop of Canterbury and 
Priefty Sav, 135. Now though Stockton fliould be void for want of 
a difpenfation only, it is fo quoad the patron, but as to the bilhop 
and the king, it is full until there be a deprivation. 

ad, If there had been a deprivation, which would have made 
the living totally void, yet lapfe could not accrue to the bifhop, nor 
confcquenily to the king, but from the time of notice. And though 
jullice Jones holds, that the ordinary's notice without deprivation 
will oblige the patron to prefent, under the danger of incurring 
lapfe, yet, if the king prefpnt without notice, his prefentaiion is 
void. 6 Rep* 29. Green's cafe. Hoi, 301* Gaudy v. The Arch. 
Vilhop of Canterbury* Hutt. 66. Rutt v. Bifliop of Lincoln^ where 
the king prefents by lapfe when he hath no title to prefent, that 
prcfentation is void. But lord Hobart feems to mince the matter, 
and to qualify it by faying, it is void as to the patron, but as to all 
others he is a perfeQ incumbent, and (hall fue for tithes, and is fu 
much an incumbent that he is capable of confirmation. If that 
vrere fo, then here is a good plcnarty againft Mugg^ whofe living is 
void for want of a difpenfation, though not againft the patron of 
Stockton ; the confequcnce whereof is, that Samuel Hill\ leffee (hall 
recover, it not appearing that the true patron had prefented. But 
I doubt lord Hobart'^ diftin£lion is too fine to hold : for I think the 
lung's prefcntation by lapfe is void to all purpofcs, though the 
church were void, if the king had no title to prefent by lapfe : for 
the pari(hioners may take advantage of it, and refufe to pay tithe. 
Cro. J a. 252. Hunflon v. Cockett. 

But not to litigate lord Hobart'^ opinion, by the acceptance of a 
plurality, the church is void as to the rightful patron, but as to 
others it is full oi Muggy and therefore when the king prefents th« 
plaintiff's le(ror, he prefents to a church that is full ; and therefore 
if the cafe had ftood upon this point, as it would, if Mugg had been 
a perfon qualified, though he ought to have had a difpenfatioo, ytt 

Urn 
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(lie Icflbr of the plaintiff would not have had a go<^ title, feut, 1700. 
forafmuch as Mugg was not a king's chaplain exempted by this "^ 

igthy^ff?. from the forfeiture by the ftaiute, his acceptance of Ink-- . 
Vimih caufcs an avoidance to Stockton by the -which 

, continued void for 20 years, fo that the king had a good title by 
lapFe; and lie haviilg prefented the lefTor of the plaintiff, he hath a ' 
good title, and therefore the plaintiff ought to have judgements 



H. 13 W. III. A. D. 1701. 

Coe V. Smith. [Decree-Book, 20th Feb.] 

'THE reflor cS Elmjett^ in the county of Suffulk^ claimed the xithedue 

tithe of log trees, and the loppings and toppings of other trees of wood 
in kind, and fur the agidment of barren and unprofitable cattle. charcoal. 

The defendant admitted that the plaintiff was re8or, and enti- 
tled to all tithes belonging to the faid redlory, and Rated, that he 
ivasan inhabitant of the parifh of Hadleigh \ that he neither inha- 
bited nor occupied nor owned any lands or tenements whatfoever in 
tbe parifh of Eimfett \ but he conleffed that he had bought log 
trees and loppings and toppings for4l. los. and had felled and 
converted them iuto charcoal^ the tithe of which, if tiihahlc, was 
T^orth 20 s. He alfo confeffcd, that in one year he hud put 10 
bullocks to paflure for five weeks with an owner or occupier of 
lands in the parifh of Elmjctt^ and a/ei'red that the faid owner or 
occupier had paid the tithes of his lands in the faid paiiih. 

The court Was of opinion, that tithes in kind arc due for wood 
convcrt<id into charcoal, and alfo for the tithe herbage, the valUe 
of which tithes the parties, by confent, admitted to amount to 
61. I2S. 6d. 

It was accordingly decreed, that the defendant do fatisfy and pay 
to the plaintiff the faid fum for the value of the faid tithes, toge- 
ther with cofls of iuit, to be taxed by the deputy remembrancer 
of the court. 
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■fr' 

; Durrani v. Esoty. [2 Lutw. 1071.] 

Acuftomto f N prohibition to the fpiritual court to flay a fuit for the tithej 
thc^iaucr- °^ ^^ lattcr-mowth of clover-grafs, it was fuggefted, that withiii 

inowth of tl^e parifh of Scoltowe in the county of Norfolk^ there is a cuflom, 

from tithe, that every -pcffon having and pofleding any * meadow or farm lit 

♦ /* -J 

a'lion of the" *"/ ^"^ y^^^ withiu that parifh, whereon any hay has beeti gotten 
panihioncri or axifen, hath been ufed and accuflomed to make the firft inowth. 
iirft muwcH <>f the grafs into cocks of equal quantities at his own cofis and 
o"fe^ual^* charges, and to fet out the tenth cock thereof for tithes for the 
cocks at vicar, in full fatisfaftion of all and fmgular the tithes as well of. 
pence, and that mowth as of the latter mowing or mowth ; and that the vicars 
ihc'tc^T^ of the faid parlQi 'have always time immemorial accepted and 
cock, is taken the faid tenth cock accordingly. 

"^ ?ratum T\\^ couft Inclined to be of opinion, that a prohibition does not 

'ftvejundum* lie in fuch a cafe without an allegation of a cuflom : but, after de- 
bate by the counfel for both parties in this cafe, a rule for a pro- 
hibition w///, i^c, was made abfolute, and no diflfcrence was made 
between the latter- mowth of clover-grafs and ordinary grafs. Cro* 
jfa, 116. and Telv, 86. Gr^z/r and Aujiin\ cafe, fupra 226. 



M. 13 W. Ill, A. D. 1701. B^R. 

Byne v. Dodder idge. [i Lord Raym. 696.] 

A m/wT to iT^iiESHYRE moved againfl a rule for fetting this afide, being 
thcj^und granted to difcharge another rule before made, by which a 

out of the prohibition was granted to the fpiritual court, to flay a fuit there 
kived is for tithes upon fuggeftlon of a modus ; and thi« laft rule was made 
Lilt. Entr. upon allegation, that the plaintiff had had a prohibition granted 
1' Mori^' hefore, and that he had declared upon it, and that ifTue had been 
565. s. C. joined upon it, and a verdift found in it againft the plaintiff. And 
that which Chefiyre now urged againft this laft rule was, that tht 
modus, upon which the rule was made for the granting of a pro- 
hibition, varies from the modus upon which the prohibition had 
been granted before, and the vexdift had ; and thererorc, tnai ihi^ 
cafe was not within 50 E. 3. c. 4. For the prefem modus fug- 
gefted is, that they have ufcd to pay a s. in the pound of the rent 
4 rcfcrvcd \ 
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^efcived ; whereas tlie former modus was, that they ufcd, l^c, to 1701. 
pay 2s. iii tlic pound of the profits received. And he cited .— 

Hob. 192. 

Again (I thi*?, Broderich faid, that this modus was not gopd ; for, ' 
as it is laid in the fu^gcilion, if the plaintiff keeps the lands in his 
own hands* he (hall pay nothing to the paifon ; for the moditt is 
laid to be paid out of the rent referved. 2. He may let a Icafo 
at a fmaller rent upon payment of a fine* And he cited 1 Ro* 
Rep, 378. 2Fentr. 47. 

But (per Chejhyre) that would be a fraud. 

Curia contra. It would not be a fraud. And [per Holt C. J.) 
i. This cann >t be a modus, it amounting to as much as the tithes 
in kind ; but, it may be a compofition. 2. A cudom cannot be 
applied to rents referved from time to time upon frequent new re- 
fcrvations. And the rule for difcharging the rule granted for the 
prohibition was made abfolute. 

Tr. 2 Ann. A. D. 1703. Scac. 

LiJierv»Foyi [Decree-Book, i ft June.] 

THE vicar oi BuckJand Abbas, otherwife AVa//^«, in the county Acu(Vomti 

of Dorfet^ filed his bill for an account of all fmall tithes and Si.A/tfr^s 

bthcr duties therein, and in the tiihings of Buckknd^ Kncwlc^ Brock- s^aintl Any 

hampton^ Dunkijh^ Mineterne ParvUy and Plufhi thereto belonging, or^jn^,"^*' 

The defendant Foy ftaied jhe cuftom of tithing in the faid parifli chcefc or 

to be as follows: Firft, that any inhabitant having under feven milk once 

Calves or Iambs fallen, ought to pay to the vicar one halfpenny fot ^'^^/^^ 

each calf or lamb; if fcvcn or above, and not ten, to pay one, the |"tociic«fe, 

vicar paying the inhabitant, if not above feven, three- halfpence ; if cvw wkiir^ 

eight, then one penny ; and if nine, then a halfpenny. Secondly, bcVolJeacJ 

for a calf killed, iq be fpent in the inhabitant's own houfe, the vicar ^^^" '*'*^> 

to have the heft (houlder, if the parties have not that year calves fonnigiit or 

enough to make the number of feven. Thirdly, for every calf fold, 11'!^"^*^*^'^''* 

where the party hath not enough, with the calf fold, to make up A cuftom 

feven, the tenth penny for what it is fold is paid. Fourthly, one- Umbs as 

penny for every colt foaled, paid at Lammas Day^ whether after- fuhail'*'^ 

wards reared or fold, and no greater fum for the pafturage of fuch without rhe 

colt. Fifthly, that after tithes paid for calves as aforefaid, no fur- A/.n>t'sduy 

ther confideration is, by cuftom, to be given in lieu of tithes for tijhed^!^ and 

them for any year after till fuch calves be reared and ufed for plough *^^^ ^"ch 

or pail; and nothing paid for the tithe of pafturage of any calf, not able to 

helferi or Iheep, or colt intended for plough or pail \ nor for any oufJh^'^^Vi 

P P a plough- on that day 
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plough cattle ufed about managing arable land out of which tfic 
vicar or parfon have tiihc com. Sixthly, that the cuflom in BrocL 
hampton and Dunlijh tithing and Clinger is, for every inhabitant, 
betwixt St. Mark's Day and jIJI Saints Day yearly, to pay the tenth, 
ordinary checfe, in full for cow white, to be co]le61ed when ftiff, 
or every fortnight or three weeks. Seventhly, that the cuftom of 
tithing in Mineierne Parva and Plujh (except dinger) is to pay 
two- pence per annum for each cow, and three-halfpence for each 
heifer, in full of tithe of tow white ; and in Henley^ thrce-penCe 
each milk cow, and two-pence each milk heifer ; artd in Huntuel! 
farm, four-pence a cow, and three-pence a heifer; and in Kncwie 
tithing the like, and two- pence for eveiy barren cow milked, in 
full for tithe of cow white. Eighthly, that the inhabitants ought 
to be free from payment of tithes of locks of wool. Ninthly, that 
calves ought to be paid for at the end of a month after their fall. 
Tenthly, that tithe apples and pears ought to be paid (except fal- 
lings). And, elevcnMily, one-penny for a garden, and two-pcncc 
for every communicant. 

The defendant Hopkins alfo infifted on the fa id modujes. 

To which anfwcrs the plaintiff put in a fpecial repiicatioti, and 
thereby adihitted to have received feveral tithes aiid tithable riJat- 
ters from the defendants, arifmg wi'hin the faid parifti and the 
Teveral tithings thereof for the time demanded by the bill ; but 
faid, that the defendants had feveral other tithes and tithable in«(t- * 
ters charged in the bill within th? faid parifh and the tithable 
places thereof, for which they bave not paid tithes, but ought to 
pay the fame. 

The defendants rejoined ; and witnefTes were examined on botli 
fides; and upon full debate of th« matter, the court declared, that 
\he cuflom fet forth in the (!efendaht's anfwer(^), for every inhabitant 
in Brochhampton and DuniiJ}) hamlets and Ginger^ betwixt SuMarl*i 
Day and J!J Saint's Day yearly^ to pay the tenth ordinary checfe, 
or tenth day's nnik once Ikimmed and made into cheefe, in full for 
cow white, the cheefe to be colIcft<Jd when ftiff, or every fortnight 
or three weeks, was a void cuftom. 

And as for the cuflom of tithing of Iambs on St. Meirk*s Day^ the 
couit allowed, that fuch lambs as are able to fubfifl without the ewes 
on St.Mark's Dayy arc to be tithed; but that fuch other lambs 3s 



( v) It is^rcmark.iblf, that the decree does not Hate that parr of the anfwer, which ft- 
fpcds this cafloni. I have fcarcUcd for the bill and anfwcr, bur, though tncrc is a refertnrt 
to ihcm in t\ic Index B«ok, I have not been able to find thtm <imonK the reCurdl. Tb« 
ll^lc of thufc reccids cUiiai the fcuous attention of pailiamcni; 

arc 
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are not able to fubfift without the ewes on St. Marias Day^ are 1707. 

to be tithed when they are able to fubfift without the ewes. ■ 

It was thereupon ordered by the court, that the faid defendants Tithes of 

(hould account with and pay to the plaintiff the value of their feveral l^^i'^^^ ^o 

ind refpcBlve tithes due and in arrear from them to the time of ^^ account- 
ed for, 
ihcbill (except for locks ofivooly for which they are not to account). 

But »hat they are to account for all fleece- wool whatever.. 

And it is furthej ordered, that they (hail account for the tithes 

of fach apples a$ fall from the trees. 

P. 3 Ann. A. D. 1704. Scac. 

Gee V. Perch. [Decree- Book, ilih May.] 

T)1LL by the leffee of ^he reflory o{ Orpington in AW, [inter aUa)^ 
for the tithe of wood, and ftating that the defendant did not fet 
out his tithe- wood in fuch manner as he ought to have done, he 
leaving only foine loofe ranges or heaps of wood for his tithes, withr 
put ingrain, binding, or making up the fame, as by the law, cuftom, 
and manner of tithing ufed in the faid parifh he ought to have done ; 
that the defendant did not, in the faid years, fct out his lithe hops 
as he ought to have done, but left, as he pretends, the tenth hill or 
pole without picking, in lieu of fithes ; and that the defendant 
ought to have picked his hops from the bines or poles before he fet 
out the tithes thereof. 

The defendant faid, tfaat for the years in the bill nxentioned he The dcfen^ 
Iiadheld and occupied in the faid parifh about 100 acres of coppice fhai\|f/arh 
Wood, and particularly Clay IVood^ containing 2o acres, and the wood P^'^' were 

,-.. TT t r 1 i r n T for the pur- 

mo Adjoining to Crawt on Heathy four acres ; that in 1698 he cut pofosc.fhuf- 
Craivton Heath fFoody and in 1701 and 1702 Clay Woody but that be- ^^"^'y- 
ore he cut down and carried away any of the faid wood, he applied 
the plaintiffs to fee the tithes of the faid woods fet out and fepa- 
ated from the nine parts as followeth; vi%. when his fervants had That he fer 
ut down a fniall parcel they piled it up in ten feveral heaps of equal ^^\^^\ *"^^ 
ze and goodnefs, and, to prevent difputcs about the tithes, he had piles w>th- 
le faid ten heaps viewed by indifferent perfons, and caufed the beft binding it, 
F the faid ten heaps to be left for the plaintiff's tithes, and then the °t\^'''^"'* 
rfendaht's workmen proceeded in the fame method from place to 
lace, until the tithes of both woods were duly and fully fet forth; 
id he faid, that he believed that the like method of paying tithe- 
'ood is, and was the only method ufed in the faid parifh, and that 

P p 3, • tbo 
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I '^04. the fa if! wood was not to be fize-boiind, or made up at the defen- 

■ dam's charge into a maiketablc ware j that the wood adjoining tQ 

Crawt on Heathy when cut down, was not worth above 40 s. an acre, 

and Clay Wood 3 1. an acre, to be fold, and that, after the tithes fct 

out, the faid woods coft hira more than the remaining nine parts of 

the fame were Worth ; that notwithftanding he fet out the full tenth 

. part of Crawton Heath fPood^ wherein he had for his nine parts but 

3670 bavins ; that he had ufcd 3423 of the fame for neceffary firing 

upon his Farm, for \f liich he need not to h^vc paid any tithes; that in 

1702 he cut down and carried ciway one load and a half of afheo 

trees, of about 50 s. value, without fetting out his tithes, he having 

occafion to ufe them to make and mend ploughs, harrows, and other 

ytenfils of hufbandry about his farm, and fold no part thereof; for 

which reafons, and becaufe they were about 20 years growth, hq 

tithes were due for the fame. 

The court The court were of opinion, sind declared, that the way and mc- 

of opimon ^Q^ yf^.j [jy the defendant in fetting out his tithe-wood by loofe 

that the ' ^ ° ^ ^ ^ ' 

wooa ought heaps, in boughs, is no good way of fetting out his tithe- wood ; and 
up. that it appears by the proof taken in the caufe, that theufagcand 

manner of tithing of wood in the parifh was, and time out of mind 
had been, for the occupiers to bind up the wood before the tithes 
thereof are fet out, and that no fuch manner o( tithing by loofc 
heaps or ranges was ever known in the parifh. 

It was therefore ordered and decreed, that the defendant (houl4 
pay to the plaintiff for all the tithes of the woods in the bill men- 
tioned; to wit, hrClayfVood^ and the wood lying nt^x CrawtoA 
Heathy according to their refpeftivc values thereof when the wood 
is cut and bound, as ufually had been done by the occupiers. 

iVard^ chief baron; faid, that if wood has been ufed to be bound 
by the parifliioners, the tithes of the faid woods ought alfotobc 
bound up. That afh poles, not fit for timber, are to pay tithes. 

Bury^ baron, faid, that the method fet forth by the defendant for 
fetting out the tithes of wood in heaps is not good. That a(h polc^ 
are tithable though they are of 20 years growth. 

Price^ baron, thought that afh poles ufed in hufbandry were not 
tithable. And as to wood, that the defendant had rightly fct i^ 
out, and that the plaintiff ought to have 110 account. 

Smithy baron, faid, that as to afh poles, he was of opinion that 
the defendant is not to account; and that he ought to account for 
the tithe of wood, the plaintiff having proved the ufage. 

* ' " ' I I I I ■ . I ■■ I I . I _ . S f— — — "^ 

Hote, The plaintiff relinnuiihed his cUim as to the a(h poles. 
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M. 3 Ann. A. D. 1704. Scac. * 

Arclibifhop of Tori and others v. Duke oi Nnvcajfle and others. 

[Decree-Book, gth Nov.] 

A BILL being filed by the IcfTee of the rcdlory of Kilbume in ihe 
county of Tork^ under the archbifbop of Tork^ for tithes in 
kind of certain farms within the parilh, the defendants, as to thofe 
farms, fct up the iollowing modufcs, viz, as to two of the farms, 
a mot^us of ten fleeces of wool, and two ^nd a half lambs, or 
J s. 6 d. in money in lieu of the half lamb, in full dilcharge of 
all tithes whatfoever. As to two other farms a modus of fix 
fleeces of wool and three lambs, for all fmall tithes; and as to a 
fifth farm, a modus of eight fleeces of wool, and 4 s. in money, ir^ 
difcharge of all tithes whatfoever for that farm. 

Upon thcfe modufes a cafe was fettled for the opinion of the 
barons, and they, being attended by counfcl, differed in opinion 
refpefting them. We colJedl from Mr. Serjeant Salkeld*s Report, 2 Salk.6?-. 
and lord chief baron D^dd^s manufcripts, that as to the firft mo- R^yn-'Jo^* 
^lus, [and of courfe as to the fecond j, Price and Bury^ barons, were 
pf opinion it was an ill modus; bccaufe it was one kind of tithe 
for another. Cro, Eliz. 446. 471. Moore 554. i Ro, Ahr, 649. 
659. Hardr. 174. Cro. Car. 276. i Ro, Rep. 120. Hob. 39. 
And there is great incertainty, for one fleece may be twice as big, 
^d three times the value of another. 

IVardy thief baron, and Smith baron, contra^ that it was a good 
modus, for it is not in difcharge of wool and Iamb only ; and any 
thing of a tithable nature may be given in difcharge of tithes, 4s 
well as money ; as, an acre of land, ^c. And the difference is, 
where it is in difcharge of the fpecies of tithe, and where of the 
land, Litt. § 144. htoy 148. Dy. 349 b. Hob. 44. : that, to be 
fure^ payment of tithe of one kind, or payment of a modus for 
one kind of tithe, could not be a difcharge as to another kind: 
but this, they faid, was not a payment of tithe, becaufe it was to 
be paid in all events, whether there were fhecp or not. And they 
denied the cafe of i Ro. Jbr, 6^1. and held the modus no more 
uncertain, than to pay a modus of ten cheefes, which may differ 
vaftly both in nature, quantity, and value ; that it tended to the 
difquiet of the country to break in upon culloms and ufages ; and 
it ought not to be done, bu( upon plain and manifell reafou. 

? ? ^ As 
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1704. As to the laft modus, it was holden good by the Chief Baroiii 

-- Price and Smith j Bury diffentlcnt. 

In confequencc of this difference of opinion upon the bench, 9 
trial at law was ordered upon (he modules ; and upop the trial of 
the iffues a verdict was found for the plaintiff, the leffee of the 
archbifhop of Tork ; but on the motion of the defendants, a new 
trial was afterwards granted. However, it does not appear from 
the books of the court, that any further proceedings were h^d in 
the cafjp. 

M. 3 Ann. A. D. 1704. Scac. 

iVitherington v. Harris, [Decree- Book, sth Dec] 

T)ILL by the lefTee of the rectory o{ Thorpe^ in EJpx^ for tithci 
of wheat, clover-grafs, and wood. 
Thedcfcn- The defendant admitted, that in the yeari^oi, he had cut 
tiu7h^^f!t clover-grafs twice, and fet out the tithes of both the firft andfe- 
omthc tithes cond crop in fwathes, according to the cuftom ufed in the faid pa- 
crop of do- rifh ; that in the faid year he cut fix acres of grafs, three acres of 
(wathcs- which he fet out in grafs cocks, which the plaintiff accepted, and 
that notithes the Other three in fu-athes ; and in that year he h^d wheat, the 

arc due for r i • i i • 

the fccond tithe of which being duly fet out, the plaintiff accepted. He 
\l7lr^^.'^\ confeffed, that in 1702 he mowed a fecond crop of the clover- 
foid. It being grafs, but did not fet out the tithes thereof, infifting, that no tithe 

the loppings o ' » &» r 

of ouUwi' was due, nor ever had been paid, for the fecond crop of clover graliu 
'"^'' He alfo confeffed, that in the faid years he had cut and fold two 

loads of firewood, being the loppings of Old Bowlings^ fo^ whichj 

he infifted, no tithes were due. 
The fetting The pidiniiff replied ; the defendant rejoined ; and witneffcl 
clover in wcre examined on both fides ; and upon reading the proofs takcft 
aUowed^^^" '" ^^^ caufe, the court difallowed the cuftom infifled upon by the 
and ii.<? defendant in his anfwer for fetting out his tithes in fwathes, and 
fecotidcro^, Ordered the defendant to account for and fatisfy the plaintiff the 
andof the value of the tithes of his firft and fecond crop of clover-grafs, and 



wood, de- 
creed to be of his other grafs, and for his wheat, and for the wood by biis cu( 

^nd fold, for which no tithes bad been paid, 

.V .. . ! J i • - 1 , . . . , • V ■ i * 
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1705. 

P. 4 Ann. A. D. 1705. Scac. ' 

BIJbcp V. ArundelL [Decree-Book, 22d May.] 

IJILL by the reflor of Tarrant Kcynjlon^ in Dorjetjhire^ for tithes 
in kind. 

The defendant Arundell^ by his anfwer, faid, that the plaintifF was The defcn- 
jt&ox of the faJd parilh, and entitled as ftated in the bill ; that he, fha7^L^.r» 
the defendant, was owner of Tarrant Keynjlon Farniy and of feveral '* no part of 
lands thereto belonging, in the occupation of the other defendants and that' 
his tenants ; that he had no part of the faid farm in his occupation J^o^ofagi 
during the faid time, except two coppices and wood grounds, called a-ycar pay,. 
ijk Leys Coppice and Heath Coppice ; that AJh Leys Coppice is reputed rcaor in lica 
to be no part of the faid farm, but that Heath Coppice is ; and he ^f l^c fald^ 
fct forth the particulars of the wood cut upon the faid coppices in ^""• 
1701 and 1702, part of which he faid was ufed in fencing, and the 
remainder fold, and that he had duly paid the plaintiff for the tithes 
thereof; that in the year 1703 no wood was cut; that, time be- 
yond the memory of man, no tithes in kind had been paid for the 
faid farm and lands, but that the defendant, and thofc whofe eflatc 
he had, paid to the redlor a modus of 26 1. a-year in full difcharge 
of all tithes for the faid farm ; that the defendant had, from time 
to time, paid the plaintiff, all the time h^ had been re£lor, the faid 
nodus ot 26 1. a-year, which he had accepted, in difcharge of the 
faid tithes, except for one year only, ending at Michaelmas^ which 
the defendant had tendered to him before the filing of his bill, and 
now offers the fame by his anfwer. 

The other defendants admitted the plaintiff to be reftor, and fet up 
the faid modus^ which they faid they had tendered to pay their pro- 
portions of, and that no tithes in kind had ever been paid, and they 
fct forth their tithable matters. 

Two iffues were direfled to be tried (2), Firft, whether there is, lflu« di- 
^iud, time whereof the memory of man is not to the contrary, hath the moJus^ 

_ andwhethet 

— — ^ j^^^ j^ 

{z) It is to this part of the caufc, no doubt, that the rcfolutions of the court, as given P"^"*' of the 
^y chief baron DodJy refer. He lUtcs, that the court refolvcd, ift, That if ihc plaintiff ^*'^°*' 
^(nUd avoid the mo^Lsj as unteafonable in value, it lay upon him to prove the value of the 
f^Q); and not neccnary for the defendant to make it reafonable in refpe^l of the value. 
*^> Tlial the m.Jus was not on the face of it void, in refpeft of its largenefs, and being 
''^f a fjtm only ; nor would the court prrmir the value to be inquiied into, but generally 
^^Aed the moJui to be tried. DoJfi adds, Quod mirum, for he never knew a 26 1. modus 
^fpre, Th|s note is referred to in Bunt. 30X. 

been, 
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been, a media of 26 I. per annum payable to the roflor of Tarrm^ 
KeynJIon, for ihc time being, by the owners and occupiers of Ttf/rjjrf 
Keyfijlcn Farfu^ in fatisfa£tion and difcharge of all tithes arifing upOtt 
the fdid farm, and the lands and grounds thereunto belonging* 

Socondiy, whether the coppice and wood-grounds in the faid 
parifh, called AJh Leys Coppice^ is part of the faid farm called Tir- 
rant Kcynflon Farm ? 

A trial was accordingly had upon the faid ifTues, and the jury 
found tlie fame for the defendants ; but, upon reading the faid ordec 
and pGjha^ a new trial was direiSled to be had upon the two follow- 
ing ilTues ; 

Firfl, What was the annual value, one year with another, of 
Tarrant Keynjlon Farm^ now in queflion, at the time of exhibiting 
the plaintiffs bill a^ainit the defendantSi and for the major part of 
60 years before r 

Secondly, Whether there is, and time whereof the memory of 
man is not to the contrary hath been, a modus of 26 1. per annum 
payable 10 the re^lor oi Tarrant Keynjfon for the timeieingby the 
owners and occupiers of Tarrant Keyn/lon Farm^ in fatisfa61ion an4 
difcharge of all tithes arifrng upon the faid farm and the lands and 
grounds thereunto belonging? 

To be tried by a fpccialjury ; and the defendants to have the 
cofls of the laft trial, taxed and paid before they proceed to trial. 

A trial was accordingly had upon the lad- mentioned iflueSi and 
the jury found both the iffues for the plaintiff, viz. 

As to the firfl iffue, that the yearly V2l\uq o{ Tarrant Keynpn 
Farmj for 60 years before the filing of the plaintiff's bill in thi$ 
court, was 400 1. a-ycar ; that 3c years before filing fuch bill the 
fame was 350 1. and at the time of filing, 300 1. per annum. 

As to the fecond ifTje, the jury found that there* was no fuch 
modus of 26 1. per annum payable in difcharge of the tithes oiTaf' 
rant Keynjton Farm^ as by the defendants was pretended. 

The defenda^nt's counfel now alleging that the verdifl was not 
to the fatisfaflion of the judge who tried the caufe, Mr. Baron Smltb 
was dcfired to fpcak to him. 

Upon reading the order the 1 2th of November laft, and thcreturp 
of \\\t pojlea^ whereby it appeared the verdifls were given as afore* 
faid; and upon hearing counfel on both fides, and it appearing to 
the court that the judge who tried the caufe was not diffatisfied 
with the faid verdiO, it was ordered, that the feveral defendants 
(hould account with, fatiify, and pay to the plaiatiflF for the 

titba 
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titf^cs of the fevcral liihable matters and things which they refpec- 
lively had renewing and arifing on their refpe6Hve tenemenu, la^ds» 
and grounds, and the heath coppice^ which they refpeftively held 
^d occupied within the faid parifh and redlory of Tarrant Keynjion 
during the time in the bill charged. 
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Startup V. Dodderidge, 

X>f R. Brodertfk moved for a prohibition to afuit in the ecclefiafti- 
cal court for tithes, upon this fuggeftion, quod a tempore CU' 
juSf i^c. habebatur talis antiquus ujus et confuetudo de modo declmandi 
de et pro omnibus decimis quibujcunque infra parochiam de IV, et 
JineSj limitesy et Joca decimabilia ejujdem quoquo mo^o crejcentibus^ re^ 
novantibusy Jive contingentibus^ viz, quod omnes et Jinguli proprietarii^ 
eorum firmarii^ vel occupatores aliquarum terrarum vel tenementorum 
infra parochiam de W, pradiSfam^ iffc, per totum tempus pradiSlum 
annuatim folverunt^ et Johere confueverunt^ reStori eccJeJia parochialis 
de fV, pradiBo Jirmqrio Jive deputato re6loria illius pro tempore ex* 
ijienti upon requeft fecundum rat am 2 s, legalis momta Anglia pro 
qualibet et utrdque libra veri adau6ii annualis redditus vel valorisy An^ 
gliciy of the true improved yearly rent or value, refpeSfivorum ter^ 
rarum et tenementorum i*fra parochiam de Whatlington pnedi^am^ 
lie, et non ultra^ in nomine^ loco^ ac in plena fatisfa6lione^ omnium et 
Jingularum decimarum quarumcunque annuatim crefcentiumy tfr. in 
vel fuper refpe^fiva terras et tenement a fi\a infra parochiam de W, 
pradiSianiy i^c, which the feveral re£iors, i^c. have time out of 
mind accepted in full fatisfaRion, i^c. of all tithes, and the cuf- 
tom aforefaid inviolably obferved ; yet the defendant knowing the 
premifes, has fued the plaintiff in court Chrijlian for fubtraftion 
and non-payment of tithes of hay and wheat in and upon the lands 
and tenements aforefaid, in the tenure and occupation of the plain- 
tiff, being in the year of our Lord 1696, growing, i^c, and fup- 
|>ofed by him to be fubt rafted and taken away, lic}t the plaintiff, 
i^c. And a rule was made for the defendant to (hew caufe, why 
a prohibition (hould not be granted. And now Mr. Pengelly 
moved, that the rule might be difchargcd. He faid, this modus 
was not good fox the uncertainty, for the yearly rent or value is va- 
riable and utterly uncertain, and may change every year; but a modusy 
^hich is againft common right, and goes in dcflru£lioD.of the ori- 
ginal 



A cuftom to 
pay 2 s. in 
the pound of 
the true im- 
proved year, 
ly rent of 
land in 
lieu of the 
tithes of ir, 
is void. 
S. C. Salk. 
657. R. ace. 
ante 696. 
i2Mcd.563« 
Scd vide 
Hob. 19X. 
And fu is a 
cuOom to 
pay a pro- 
portion of 
the true imv 
proved 
yearly value. 
A fuggef- 
tion for a 
prohibition 
to a (uic for 
tithes on ac* 
count of a 
modus f need 
not (hew a 
compliance, 
or an offer 
to coniplj 
with the 
modut. 



5^^ CASES. 

1705, ginal right of the parfon to take his tithes infpedey ought to give the 
"'"~~'"~ parfon a certain rccompence for a certain duty, otherwifc the court 
cannot adjudge that it is fuitable. And he cited the cafe ol Perry 
* V. Soame^ Cro. Eliz, 139. where, in a fuit in the fpiritual court for 
tithes of herbage of dry cattle, the defendant furmifed for a prohi- 
bition, that every parifhioner there, who had milch kine and 
calves under the number of feven, fhall pay for every calf he rears 
a halfpenny, for every one he kills a penny, and for every one he 
fells the tenth penny; and if he has fevcn or above, to give one 
iu fatisfadion of tithes of them, and of all dry cattle. And they 
))eld this to be an ill modus^ becaufe, if the pariQironer had only dry 
cattle, and no calves, he pays nothing, and it is uncertain, whether 
he (hall have calves or not, and fo it is an uncertain thing for a cer- 
tain duty. And y^Z/fw's cafe, 7.R0IL 265^. /. 2. a prcfcripticn 
to pay one penny, or thereabouts, for every acre of arable land, 
in lieu of tithes, naught for the uncertainty. And i Keb.bil* 
Took V. Ledgardy a msdus to pay 4 s. for every day's ploughing of 
wheat, and2s. for every day's ploughing of barley, is not good 
for the uncertainty ; but, if the modus had been, fo much for every 
day's work, with an averment that it is certainly known, and the 
contents of it, it might be. And a note on the fide of Dr.Io^ 
fuld^s cafe in Hob, li. where the principal cafe was, a libel for 
tithes of flablcs, fuggefting a prefcription time out of mind for the 
parfons to have a modus decitnandi for the houfes, (tables, and build- 
ings, viz, after the rate of the tenth part of the yearly rent or value 
of the fame, and a prohibition was granted in the cafe, wiih direc- 
tions to declare. And on the fide of that cafe is this note, viz* 
that modus dccimandi can hardly (land to rife and fall according to 
the rent by prefcription. And though fuch a modus be allowed to 
be good in Dr. Grant*s cafe, 11 Co, 15 i. yet that cafe is made a 
cjueftion in i Roll. 642. ;/. i. and the authority of Dr, LqfifU^sak 
oppofed to it. Secondly, this modus is void, becaufe it gives room 
to the parifhioner to defraud the parfon, for it is in the power ol 
the parifhioner to lake a great fine, and referve a fmall rent, an^ 
fo the parfon (hall have nothing. For the cuflom is to pay 2s.^J 
pound vcri adau5ii annualis redditus velvalorisy Angliccy of the true im- 
proved yearly rent or value, refpeSlivorum terrarum et tcncrnentorum 
^lfo,the parfon cannot come to the certain knowledge, what rent wa 
rcferved. -And he cited the cafe of IHlJony, k Evefque de Carlip 
Hob. 107. I Roll. Abr. 647. pi. 5. 2 Danv. 601 . pi. 5. a modui foi 

ti^he wool, that if the pari(hioner had under ten fleeces, that b^ 

Iboulc 
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Ihould pay I d. to the parfon for each, in lieu of tithes ; and if he iyoj. 

had more, that he (hould deliver to the parfon the tenth part of 

his wool, upon his confcience, without fraud or covin, Jine vifu vel 
tailu of the parfon ; and held to be ill, becaufe it lays the parfon 
open to be defrauded. And my lord Hobart^ in his report of the 
cafe, fays, that it is a weak anfwer to fay, that if it be not ai juft 
tenth, the parfon may refufc it, and fue for his due : for firft, fie 
hath no means to be affured whether it be true or not, fo his fuit 
may be caufelefs ; fure he may be it may be fruitlefs. Hob, 107. 
^Roll 647, 648. p, 5. Secondly, the fuggeftion in this cafe is not 
fufficient, becaufe it is not averred, what was the value of the land, 
nor what rent was paid for it, as it ought to have been ; for it is 
only faid, Ucei the plaintiff obtulit et parf^tus full et exiflit ad Jolvtn- 
km pradiSiam ratam 2 s. pro qualibet et utraque libra vert adaucJi 
annualls redJittls vel valoris terrarum et tenement or um pradl^orum^ 
lie, without faying how much that was, or what fum was tender- 
ed; «nd for this the fuggeftion is ill. For in every fuggeflion of 
irhoJus^ the party ought to aver the performance of the confider- 
ation, or fomething which tantamounts, and fo bring his cafe 
vithin the compafs of the cuftpm, by averring that he has done as 
the cuftom requires. And for that he cited 1 Roll. Rep, 38, 
39.62. Cro, EUz. 139. [Note, the cafe in Rolle is againft the ob- 
jeflion, and takes the diftindion, where the modus extends to fuch 
of the parifhioners as keep cows, ^c, there, the plaintiff muft fhcw, 
that he keeps cows ; but, where the modus is to pay money, life, in 
lieu of tithes, there, the plaintiff need not allege payment, bfc, be- 
caufe it is a good ground for a prohibition, that the parfon fucs for 
hlhes in kind, whereas a modus ought only to be paid, and not 
tithes in kind, and, confequently, the parfon ought to fue for the 
naius. I Roll Rep, 63. S, C, And the cafe of Croke Eiiz, 139. 
^cll underftood, turns upon the fame diftin£lion.] 

Mr. ferjeant Broderick faid, that the value of land was certain 
enough, and made the modus certain enough, according to the rule, 
'</ cerium eji quod certum reddt potejl \ that the value of land was 
fuch a certainty as the law took notice of; and therefore where a 
'Dan demifed a chamber, paying for it yearly fo much as it fhould 
^ reafonably worth, debt was brought for the rent, with an aver- 
ment that the leffee held the chamber from fuch a time to fuch a time, 
*nd that for that time it was reafonably worth fo much. Stiles 397. 
-^flnn^r and Lawrince, And in powers in fcttlemcnis for tenants 
for life to make leafcs, it is a common privlfo^ that the bel^ im- 
proved 
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170$* proved rent, that may be reafonably had for the famei be fefeHf^i 

• And Cro. Jac, 671. Pagers cafe, it was held to be a good cuiloni 
of a manor, that the land was demi fable for 21 years, paying three 
years value. So 2 L^on, 117. a tenure was by the fervice Johendi 
pojl quamlibet vacationetn fioe alienationtm the value of the annual 
profits of the lands. So is the cafe of Titui v. Perkins^ 3 Mod, 132. 
the cultom of a copyhold manor was for the tenant, upon admit- 
tance to pay to the lord for a fine, i ant am denariorum Jummam \ 
quantam the tenements valebant per annum tempore talis admjfmti ; \ 
and adjudged by the common pleas, and affirmed upon a writ of I 

* Scmb. error in the king's bench, to * be a good cuftom, becaufe it it cct- \ 
6o6,^*'"^* tain enough, and iffuable, and triable by the country, if it be of \ 

fuch a yearly value or not. 3 Lev. 255. 3 Mod, 132. And tbafj 
as it is certain, enough, fo of confequence it is well enough known. 
He fald, that the principal cafe of Dr. Leyfield was for him ; and 
that as to the marginal notes, they were not to be regarded, being 1 
added as he fuppofed by the editor of the book, but wer^ not my i 
lord Hobarth^ many of them being of matters which happened after 
tis death. He faid, that Dr. Grant^s cafe was in point, where the 
cafe was, a libel by Dr. Grant in the fpiritual court alleged a cut 
torn for every parifhioner, (^c. occupying, ^'c. a manfion-boulei 
t5fr. to pay quarterly nomine et loco decimarum fuarum juxta ratoM 
cujujlibet 20 s. rent per annum ex qtialibet hujufmodi domo^ iic. 2S. 
and upon a fuggeflion of a difcharge by the 31 //. 8. 4 prohibition 
was granted, and upon traverfe of the fuggeftion, there was a ver- 
di6l for Grants and upon motion by Grant for a confultation, it 
was oppofed, becaufe the cudom was againfl common right, nd 
tithes being to be paid for houfes, and therefore void. But a con- 
fultation was granted, becaufe this might have a lawful commence- 
ment ; for this modus deaimandi might have been paid time out of 
mind for all the tithes of the land, upon which the houfes wete 
built, and the lands being built afjter would not take away the rigbt 
of the parfon. 11 Co, 15 b. He faid, that though according to 
this modus the parfon might have more one year, and lefs aootberf 
yet that would not make it void ; and for that he compared it to 
the cafe in Co, Litt. 96 a, a tenure to (hear all the (heep depaftur^* 
ing within the lord's manor ; that is certain enough, although th* 
lord hath fometimes a greater number there and fometimes a lA 
being referred to the manor, which is certain. 

Holt chief juflicc was of opinion upon the firft ftirring of th'* 

cafe, that the modus was not good ^ and that upon the fdcc ol i^* 

it 
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it appeared plainly to be nothing but an agreement between the 1705. 
parfon and the parifhioners. If it were an ancient compofiiion ■ ' • 

with the confent of the patron and ordinary, before the 13 Eliz, 
r. 10. that would bind the parfon ; but then that was no ground 
fur a prohibition, being it might be pleaded and tried below in the 
ecdefiaftical court. That tlicre had been formerly • prohibitions 
granted upon fuggeflions of compofitions, and that there were old 
cafes to that purpofe, but that it had been held otherwife fince ; 
which Powell agreed. But, if it were a compofition made fince 
13 Eliz. it was void. He faid, that a compofition time out of 
mind was a modus. Taking it to be a tnodusy it would be hard to 
Maintain it to be good ; taking it as to the yearly rent, it could not 
be good, becaufe the land might be unlet, and th^n no tithes would 
be paid ; or it might be let at an under-rent with a fine, and then 
the parfon would be cheated. And as to the value, in cafe the 
lands fliould be unlet, who ftiould determine what that was ? He 
faid, that if the modus were void, it was in vain to grant a prohibi- 
tion to try it, becaufcj though it (hould be found for the plaintiff, 
yet the court mull grant a confultation. And to that purpofe he 
remembered the cafe of Hicks v. fVoodtfon^ adjudged HiL 8 fVilL 3. 
B, R, ante 550 : where a prohibition was granted upon a fuggeftion 
ofacuftom within the hundred of D. to pay no tithes for agift- 
nent of barren cattle, and in a declaration upon the prohibhion 
ilFtte was joined upon the cuftom, and found for the plaintiff, and 
tiotwithftanding, becaufe thecuflom was void in law, a confultation 
was awarded. And he remembered the diilin6lions taken in that 
tafc, about a cuilom in non decimando. He faid, that Dr. LcyfieW% 
cafe was a full cafe againfl the modus^ for that the parfon might fu^ 
in the fpiritual court for the cuftomary duty ; which the rcfl of the 
judges agreed. As to the exception to the fuggeflion, he faid, it 
was well enough'; for it was eiiough for the plaintiff that came for 
the prohibition to bar the defendant of his fuit in the court below, 
which is fufficiently done by the fuggeftion of this modus^ if it be 
P>od ; for then the parfon ought not to fue for tithes in kind, but 
for the modus, - But the laft time the cafe was flirred, after hearing 
Mr. ferjeant Broderick^ he was for granting a prohibition, and pul- 
ing the plaintiff to declare, and the defendant might demur, and 
he point be determined judicially* I did not well hear his reafons, 
3ut I apprehended them to be, becaufe the value of land was a thing 
^ell known, and conlcqucntly certain enough : that if fuch a com- 
^tion had been made before 13 Eliz. and confirmed, it would 

•have 
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170C. ^^^^ bound ihe fuccelTors : that as the parfohs might by cuflorol 
. have tithes of things, of which they had no right to have any bjf 

the common law, as fifli, bfc, fo cuftom niighc model or reflraiif 
their tithes, or alter them. 

But the other three judges w6re againft granting a prohibition; 
becaufe this was a void modusy being an uncertain recompence fot 
a certain duty. And therefore, though it might be certain enough 
for a tenure or contra£l, yet it wai not fo certain, as (hat in con- 
fideration of that, they could adjudge the parfon ought to be barred 
of his tithes in kind. Alfo, they thought this unreafonable, becaufe 
the quantum of the rent was not in the conufance of the parfon, and 
fo he could not know what to demand or fue for, and was expofed 
to be cheated ; and for the value of the land, they thought it un- 
reafonable, that the parfon (hould be put under a neceflity every 
year of trying that, upon any difference between him and hii 
parilhioners, upon the peril of cofls. They faid, that it was plain 
this was an agreement between the parifhioners and fome of their 
former paifons, and now they had a mind to turn this into a modus \ 
but that it could not be. 

Powell, juftice, faid, there was no cafe like this in the law, where 
a prohibition had been granted upon fuch an uncertain msduu 
P^tt[yj, juftice, faid, that the modus was too high, viz. 2s. in the 
pound, and that while he fat in the exchequer, if a modus were higb^ 
they always difallowed it ; your ancient modufes being very low, i d.j 
or 2 d. ^r. And the rule to (hew caufe was difcharged by the three 
judges againft the chief juftice. The fame motion was made in the 
common pleas in Trinity term following by ferjeant ff^eldy and op* 
pofed by ferjeant Parker. And the chief juftice, and Neviil, and 
Bkncowey held the modus void ; but Tracy gave no opinion, it not 
being neceffary. And in a cafe by EngUJb bill in the exchequer 
between the fame pan'ties(^?), the modus was decreed to be void by aH 
the barons. In conflderation of which judgements in the king's 
bench and exchequer, the threo judges of the common pleas faid» 
they would not have granted a prohibition, though they had not 
thought it fo clearly a void modus. Ex relatione m*ri PengeUj. 



(u) It appears by Mr. Ifood^s book, that in a cafe in the 9zchequer between thffr 
parties, Tr. 2 W. & M. where thi» m(tdui was fit up by the defendant, the pfjintiffS ^'^ 
I was difmtflTed, though without coAs. i Wuod't Deer. 2S3. In Chapman v. Patckini ^ 
the exchequer, Tr. 8 W. 3. the defendant inliilcd upon a like m»dui of 2 1. in the poufldi 
according to ttie rtnt, and that no tithe in kind was ever paid. But the court 6tc\»^t 
that tithe in kind ought to be paid, and decieed ao account. So, JackJ%n v. Swu'tifii^ 
exchequer, 2j6th Jan. 1726. 
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1704. 
M. 4 Ann. A. D. 1704. Scat. ' 

Humphreys V. Stopher. [T>ecree-Book, loth December.] 

•T^he reflor of Spexhall^ in the county of Suffilh^ charged by Tithes iHatt 

his bill, that the defendant, for two years, farmed and occu- turtipt ^^^ 

pied feveral lands in the faid parifh, and had yesirly quantities df (i<^awn rroin 

corn« grain, and turnips, growing thereon, and had fed feveral and given to , 

cows ; for all which he ought to have paid tithes. though^hT*' 

The defendant faid, that he had occupied land in the faid pariOi iheparifhin 

for three years pad; and that in the year 1702 he fowed fome turnips 

acres of turnips, and gave them out, and fed them up with his fhJ wwi^ 

dairy cattle, and gift cows that had done labouring in the dairy, and ^^^ 

other cattle, for which he paid tithe to the plaintiff, either in kind. So, Ring* 

or according to cuftom, and did not give out the fame to grazing yo^,„^* 

or fat cattle, but fed the fame out upon the faid farm and in the ' Wood's 

Oecieei 

faid pariQi for the winter- feeding of the faid dairy and tithable cattle, 510. 
which mud have been fed with other meat, if not with turnip^ 
and that no tithes were due for turnips fo ufed and fed by the 
dairy and^tithable cattle ; that he yearly paid or fatisfied the plain- 
tiff Tor all other tithes, and had a difcharge in Novembef- 1702 in 
full till Lammas^ except for the turnips then in the ground, which 
he infifted were not tithable, having fown the fame with an inten- 
tion to fpend them for the purpofes afotefaid, and not otherwife ; 
that the faid crop fo fown, fed, and given out in the faid year was 
not worth above 20 s. 

After long debate, and the court having been attended with pre- 
cedents, it was ordered and decreed, that tithes for turtiips drawn 
wid fivered'from the ground^ and given to dairy and milch cattle^ 
thdugh upon the farniy and within the fame parijb wherein the fame 
cattle were kept^ are due ; and that the defendant Stopher (hould 
forthwith pay to the plaintiff the fum of 18 s. for the tithes of 
nine acres of turnips by him or his order pulled and fevered from 
the ground in 1702, and given to his dairy cattle in the faid pariOi 
of Spexhall^ with his cofts, to be taxed by the deputy remembrancer 
•f this court. 



VOL. !!• lUO^ 



594 'CASES. 

1705. 

H. 4 Ann. A. D. 1705. Scac. 

Drake v. Brooking. [Decree-Book 529b.] 



Good tender 
whar. 



'TpHE defendant tendered five pounds to the plaintiff, defiling 
him to take his tithe thereout. 7 he court declared it to be 
no good tender* 



H. 5 Ann. A. D. 1706. Dam. Proc. 

Harrington v. Horton. [i Br. P. C. 140.] 

Inafuitfor 'TT'HE manor, demefiie lands, and parfonage of Bcdminjler and 
tllcd'eftr.d- Rutcliffy in the county of Somerjet^ have immcmorially be- 

aacs,byihcir longed as a corps to the prebendary of the prebend o{ Bcdminjfcr 

anlwcryonly ^ ^ ^ ^ ' ' . *^ 

fetupfcve- and Rat cliffy in the cathedral church of Sarum ; and having been 
under" tur ufually leafed out for lives, were, for above 100 years, held by Sir 
name of Huzh Smith baronet, and his anceflors, as leffces thereof : who had 

/rtftw tithes; ^ ..... J . 

an iflTuc in befides, a very large eflate of inheritance, lying within the impro- 

thij cafe . . 

proper to pnation. 

^^Yy^^^Y'^ In order to ground an exemption from the payment of tithe-hay 

inftftcd on in kind, the Smiths agreed with their tenants, to accept a yearly 

fcndants^^in compofition for the tithe-hay, arifing out of their rcfpedive faims, 

thciranfwcr, amounting in the whole to 3 1. 14 s. 5 d. payable yearly, on Good 

time out of Fridays but fuch of the lands held by thofe tenants, as belonged 

mind paid i t 1 1 1 1 • 1 • i 

andpayabic ^^ ^hc prebend, were not comprenended m this agreement, and 

[ieuoftit" ^^^^ therefore left at large, to pay their tithe-hay in kind. 

hay in kind. Thcfc compofitions were generally paid the grcateft part of the 

time that the Smiths enjoyed the parfonage, but there were fome- 

times fmall variation in them, at other times the tithe in kind was 

paid, and fometimes money to the full value ol the tithe. 

On the death of Sir Hugh Smithy the plaintiff's father, being 
then prebendary of the prebend, became fcifcd of the parfonage; 
and in the year 1698 he granted the fame to the plaintiff for three 
lives. 

In Ecifler term 1700, the plaintiff exhibited his bill in the court 
of exchc<iucr againft Sir John Smithy the fon and heir of Sir Hugh^ 
and alfo againfl the defendants as his tenants, for the recovery of 
his tithe- hav, and the arrears from the time of his giant. To this 

bilV 
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bin the defendants, by their anfwer, denied tithe-hay in kind fo 1706. 

be due, and fet up the fcveral funis, fo payable by cohipofition, as ' ■ ■'^ 

fo many niodufes^ in lieu of tithe- hay, under the name oijirevu tithes ; 

but the defendant Sir John^ in his anfwer, fet forth a paper which 

he found among hii father's writings, relating to the profits of the 

parfonage, in which was the following article : " liem^ There is a 

duty paid there in lieu of tithe-hay, called ^mt; tithe, and it is 

due upon Good Friday^ for which there is extant a rental of the 

particulars, what is to be paid out of every tenement, and out o^f 

divers panicular grounds, which if they that hold fhem refufe to 

pay, then they mud pay tithe-hay ; and, if it can be all gathered, it 

will amount per annum to about 3 !• 14 s. but it is now difficult 

lo be gathered." 

On the 22d of Jum 1703, the caufe came on to be heard, when 
the court decreed the defendantsj the occupiers, to account with 
and fatisfy the plaintiff for the value of their tithe-hay^ and the 
arrears; and the ufual dlrediions were given for taking ftich 
account. 

From this decree the defendants appealed to the Houfe of Lordsi 
contending, that an iffue ought firfl to have been direfled, to try whe- 
ther tithe-hay in kind was, of right, due or payable wifhin the parifh. 
rhat the refpondent's father, for 20 years and Upwards, and Sir Hugh 
Smitb and his anceftors, for above 1 00 yeats before, received tithe- 
corn, and all other tithes in the pariCh ; but forgot, for all that tittis, to 
iflifor fo valuable a part, as the tithe of hay ; which, if it had been 
tcally due^ feemed very improbable, and fcarce to be credited. And 
H^ough many debts at law are loft by length of time, and a demand 
i»j in moft cafesj neceffary to preferve the right to a ddty ; yet, thd 
only foundation of this decree in equity was the length of tinae* 
'Without any demand, fo that the laches of the refpondent's anceflori 
'"fhkh ought to be for the advantage of thfe appellants, turned out 
to their manifeft prejudice. 

On the other fide, it Was infifted, that tithes in kind are due ot 
^mon right ; and that there was no proof in the caufe fufficient 
•0 fupport the modu/es^ as laid in the anfwer ; for tithes in kind 
^t proved to be paid for fome of the lands^ alleged to be covered 
'7 thefe niodufes^ and as to the other farms, the cuftomary payments 
■^crc proved to be different from thofe mentioned in the anfwer ; 
*tUl fome of the lands Were deflitute even of the pretence of a 
^^u$, And| as to the objeflion, that there ought to have been a 

QJX:^ trial 
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1706. trial at law, it was anrwered, that a court of equity doeft not Mi 

■ any faft to be tried at law, l^pt where it is render^ doubtful by a 

contrariety of evidence ; but, as the appellants had wholly failed in 

proving their modutfa^ there was no foundation to fend any one of 

them to fuch a trial. 

But, after hearing counfel on this appeal, it was ordered and ad« 
judged, that the decree complained of (hould be fo far reverU, 
as, that the feveral i flues (hould be tried in the proper count)', at the 
next fummer affizes ; whether the feveral modujes infilled on by (he 
now appellants, in their anfwer in the court below, have been rime 
out of mind paid, and payable, for and in lieu of tithe^hay in kind; 
^nd that the court of exchequer (hould proceed upon the ifliies di- 
rected as (hould bejuft ; and, if any diflcrence (hould arife betweei 
the parties in fettling the i(rues, it was ordered, that they (hould 
apply to Mr. baron Pricty to fettle the i(rues fo to be tried. 

Purfuant to this order, the feveral iffues were tried, and a verdifi 
being given for the defendants, the appellants, they were decreed to 
account for the arrears of the modufes, 

H. 5 Ann. A. D. 1706. Dom. Proc. 

ChamterJaine y.NtwU. [iBr. P. C. 157.] 
The tithe of 'KjEfyTE was reflor and incumbent of the portions of AV/and 

cornygrmind ^V .... 

in aa horfe Titcombe^ in the borough and pari(h of Tiverton^ in the county 

apcribnal" of Dfvon ; and was entitled, as fuch, to tithes of com, grain, wood, 
tithe, and ^^j a|| ^,ther great tithes. 

due only ** . 

where it hat About the year 1693, the mayor and burge{res of Thertm 

within 40 erefled a mill, for grinding malt by horfes, within one of the &id 

ycarsbefore; portions, and on 8 May 1699, they demifcd the fame to the dcfen- 

~ «bie by the dauts^ for thrcc years, from Midfummer then next, at the rent of 30L 

r< nth toll- ^ 

difliofthe fer annum. 

cornground, Jhe leflees rcfufing to pay, or compound with the plaintiff, fo 

tenth parr of any tithcs in refpe£l of the malt ground at this mill, he in Miched* 
profits^over ^^^ term, 1704, exhibited his bill againft them in the covLTt of ncthi' 
•111 **T^ ^"''^» P'^iying an account and fatisfadion of fuch tithes. The de- 
charges. feudauts bv their anfwer in{i({ed, that no tithes were due« 
3Q. p1'^. ^' On 20 February 1705, the caufc was heard and debated, dxA 
lEqC^r. ij^g court decreed that the defendants (hould account with, iimI 
pi. 3 s. c. fatisfy, and pay unco the plainti(f| for the value of the tenth toll' 

dift 
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dHh'of all com and grain ground at the faid horfe malt mill, for 1706, 
the two firft years, in the bill mentioned, viz. from the 8th oi May ■" ■ '^- 
1^99, to the 8th of May 1 70 1 , and (hou)d alfo pay the coDs of the fuit. 
From this decree the defendants appealed to the Houfe of Lords ; 

inGiling, 

I. That the tithe, of a horfe-mill is a perfonal tithe, for there is 
no natural increafe from it, but only a profit arifing from the in- 
vention of a machine, and the labour of a man and horfe ; and if it 
is perfonal, the fame can only be for the tenth of the ^eat profit, de- 
ducing all charges* 

a. If a perfonal tithe be due for fucb mill, it is only due where 
perfonal tithes have been by cuftom paid for 40 years before the ila- 
tute of 2 & 3 £. 6. c. ^3. 

3. Though the appellants only took 2 d. a bufhel for grinding, 
yet the refpondent did ncy( prove any cuftom, nor the value of the 
tenth toll-difh, nor any other toll to be taken by the appellants. 

4* That the tenth toll-difh would be more fometimes than the 
whole proprietor's gains, conGdering the expehce of ere£ling and 
repairing this mill. 

5. That the corn will pay tithe twice, for that moft of the com 
th^ was fo ground, was grown within the fame parifh, and fo the 
tenth paid to the refpondent in the field ; and if any was ground 
that grew elfewhere, the fame did in like manner pay the tenth to 
the incumbent where it grew. 

6. This decree will introduce a new fort of tithe, and will aflPefl 
a great many people in London^ where there are many fuch mills, 
and fome thouTands of them are in other parts of the kingdom ; 
and if this decree be affirmed, they mufl all pay tithes. 

On the refpondent's part, it was infifled, 

I. That tithes were due both by the canon and flatute law, for 
newIy-ereAed mills; that tithes were by the canons due for all mills; 
and by Articuli Cleri^ c, 5. for newly-ereSed mills, which exprefsly 
provides, tl^t no prohibition fhall lie in fuch a cafe. 

a. That there had been from time to time feveral refolutions and 
decrees for tithes of mills. 

3. That the refl of the mills within the refpondent^s portions, 
had all along paid, and did flill pay, tithes for the fame ; and every 
modus for a mill proves tithes to be due, if they were not difcharged 
by fuch modus. 

4* That it wasapredlal tithe, and the tenth toll-difh payable forthe 
fame; and fo were the canon, cuflom, and ufage of this kingdom. 

0.0^3 5. That 
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i7o6* 5* That this was not a double tithe, for it wa$ paid by dlflferent 

•*— • perfons, and for different purpofes^ viz. in the fir ft cafe, byth^ 
owner of the corn \ and in the fecond cafe, by the owner of the 
mill. 

This cafe was heard at the bar of the Houfe of Lords, A/d»^tf)f 
0.O January 1706-7, and upon fome debate in the houfe, the con- 
fideraiion, if tithes predial, mixt, or perfonal, were due for fuch a 
xnill, and if any due, in what manner payable, was referred to the 
judges ; who, after feveraladjournments, attended in the houfe on 
17 February following, and all the judges of the king^s bench VAi 
common pleas (except juft ice P^u;^//) were of opinion unanimoufly, 
that the tithes due for a newly-ere£ied malt-mill was^a perfonal fithe 
only; and chief juftlce //(?//, and chief juftice Trevor^ that there wa| 
no tithe due at all for fuch mill, becaufe a perfonal tithe was di^e 
only where it had been paid within 40 years before^ according to 
|he ftatute of 2 & 3 £. 6. c. 13. f. 7. upon which the lords rcr 
yerfed the decree of the exchequer^ but ordered, that Mr, Newtf 
(hould be paid the tenth part of the profits, Cfc. deducing all 
icharges and expences, as reparations, i^c. and that the appellanti. 
(hould account with him in the court of exchequer for tbefe 
profits, t^c* 

Monday^ 17 February 1706. 

Upon due confideration of what was offered by counfel, and upon 
hearing the judges, it was ordered and adjudged that the decree 
complained of fhould be reverfed, and that the plaintiff in the court 
below, JohnNewte (the refpondent), fliould recover his tithes of 
the faid mill, in the nature pf perfonal tithe only ; that is to fay^ 
the tenth part of the clear profits arifing from corn ground in the 
faid mill, oyer and above all incident charges; and to that end, an 
account was to be taken of the profits of the faid mill and charges 
for thp time pafl, within the time of the ii^WinixS John Newte*%\i^ 
in the exchequer^ and fincp ; and that the faid tithes (hould fo con- 
tinue to be paid for the future ; ar;d it was ordered that the 6id 
court of exchequer fhotild catife the faid account to be taken, and 
>vhat (hould be found due thereon^ paid accordingly* 

N. B, Dodd was of opinion with the judges of B» R> and C By 
jind in judgment againft his own client, 

[The following account of lord Holt* s argument in the Houje iifLvri\ 
f/j this cafe is extradled from his Manufcript Reports above referred t9»\ 

TliiJ 



CASES. 599 

This caure being argued at the bar, the lords referred the confi- 1706. 

deration of two points to the judges of the two other courts. " 

ift, Whether any tithes were due for a new mill ? 

2d, What kind of tithes, whether predial, pcrfonal, or mixt ? 

We were all of opinion, that tithes ought to be paid for a new 

mill. 

adly. All were of opinion, but juftice Powell [who held the tithes 

were predial) that the tithes were perfonal, and not predial ; the 

rcafons that I urged arc as follows : — 

As to the firft, that no tithes ought to be paid for a new mill, It 
is by authority no lefs than an a£l of parliament, called the (tatute 
of ArticuU Cleri, The clergy having by a provincial canon made 
by Robert fVinchelfea archbiOiop of Canterbury conceived that they 
had a right to have tithes of mills, did complain that prohibitions 
were granted, where fuits vycre for tithes of new mills, upon a fug« 
geflion, that for thofe mills tithes were never paid. It was there^ 
fore enabled, that for fuch mills no prohibition (hould ever be 
granted. Now, if the remedy that any man hath either to fecure 
or recover his right be taken away, that is an eftabliQiment of 
the right againft him. Therefore upon fuch a fuggeftion no prohi* 
bition fliould be granted, but liberty was left to the clergy to fue 
for tithes of new mills. 

But in the next place thefe tithes for new mills are not predial, 
but perfonal. Predial tithes are not payable, but of the produce of 
the earth that is annually renovant, as hay and corn. Jt is very 
true, that com doth not grow without fowing, nor is the grafs 
made into hay without labour : yet, in regard that it is natural for 
the earth to produce the corn after it is fown, tithe is due tl^ereof : 
and fo for the hay ; that is hot the produce of the earth without 
labour : yet, for that labour which is bellowed in the making of 
hay, is the occupier of the foil difcharged of the after-pafture ; and, 
by the cuftom of many places, of the aftermath. But the profits of 
mills do arife in no fort by nature, but wholly by labour and In- 
duftry ; therefore the tithes are merely perfonal. 

2dly, If the tithes of mills were due of common right, no cuftom 
could be fufficient to difcharge thofe mills which are ancient from 
the payment of tithes. For no layman can by the law of the land 
prefcribe to be difcharged of tithes, nor can any cuftom be alleged 
in any place to difcharge any of the laity from any manner of pre- 
dial or mixt tithes. But fuch a prefcription to be difcharged of 
tithes for ancient mills is allowed. 3 Bulflr. 212. Jakes* 5 caje^ and 

QJXJ^ 1 RoU 
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170$. I -K^^* ^^» 405. Cohe hp\A& them to be perfonal titbes, though tit 
■ 7.1nji. 622. he is doubtful what kind of tithes they were,' and con. 

eludes he is not able to determine, not having had apy experience 
therein. If they are predial titkes, then if the foil be difcharged of 
the payment of tl^em, becaufe they came to the crown as abbey 
land^, then would a new mill that is built thereupon be difcharged, 
which i& not fo. Cro, Ja. 429. yet held that a modus for the groupd 
iball be alfo adifcharge of mills newly ereded, 2 Inft. 490. Which 
cafes do not well agree. But Mich. 26 Can 2. Hughes v. yifcoimt 
Hertford^ a prohibition was granted for fuing for the tithes of ao 
old mill that never paid any. 

3dly, This being 7^ new mill, it is impoflible to entitle the parioQ 
to the tenth tolKdifli, when the miilcr is not entitled by law to 
have from his cuRomers any one diOi. 

lor iirfi. No toll in any cafe whatever is due, but it muft be by 
grant or prefcriptjon. 2 //t/?. 220. Cro. Eiiz. ^^B. 591. Hedijs. 
injeelhouje. And for toll of mills, it did commence in this manner, 
that whcru the tenants of manors hold of the lord to grind at his 
ipill, there, the lord prefcribes to have toll for the fame. C9. Entr* 
641* ^^ Rajl. tit. SeSfa ad molendinum. The quantity of tbetoU 
is more or lefs according to ufage. The flat. 31 £• i. RaJl. tit, 
freights and M^cjfures^ none can have mor^ than a ?oth or 24th 
part for toll ; but a naan may grind, or be forced to grind, for Ie&« 
Some may obje£l the recital in a confultation, Rfgifi. 48. for there^ 
a confultation recites a fuit fqr fo much corn for the tithe of a mill 
newly ereQed, which fliews that the tithe was to be paid in coni,aDd 
that was to be under flood in ^ toll-difh. R^on/.^^lfo doubts prima 
facie, he may fue for it, if it be a new mill ; and if he do cootrafi 
^to have toll of corn, he muft have it ; but, flill that is nq argament 
that it is a predial ti.the : but, if he takes by a tpll-dilh, it does not 
follow that he (hall have the tenth toll-diQi without dediiding for 
$he expence. 

Now, fuppofe thefe titheis to be perfonal ; yet, they aire pot within 
the reach of 2 & 3 £. 6. becaufe they are not due by cuftom, but 
\)y a£l of parliament ; and though in thfsir nature they are perfonal, 
yet they have fome refemblapce to predial. The canon does not 
^lige, unlefs received and fubmitted to. Perfonal tilhes uoiverfaily 
^re re(}uired by the canon, but not due by the law of Englasid^ buf 
oi)Iy in thofe places w)iere the canon hath been fubn^itted to* 
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1706. 

H. 5 Ann. A. D. 1706. Dom. Prbc. 

Pole V. Gardiner, [i Br. P. C. 214.] 

'TpHE parifli of Eckington^ in the county of Derby ^ of which the Twelve- 
plaintiff and bis father had been reSors for upwards of fixtv ?«»«« *>» 
years, confills of a town called KUlamarJh^ and of four quarters me«dowsy 
called by the names of ^pinkill^ Mofbroughy Echington^ and Troway ; acreforhwii 
and for time immemorial there have been, within this pari(fa« cer- p»«^<^^ 

. * in lieu of 

tain yearly modujes^ rates, or real compofitionSy in lieu of tithe- tithe-hif^ 
hay, viz. I2d. an acre for all low meadows, and 8d. an acre g^ ^ 
for all high meadows, (except in Troway quarter), for every year ^** 
that the fame were refpeSively mowed for hay ; and for Troway 
quarter feveral fmall (iims for every farm, amounting to about no U 

The defendant being poflefled of lands in the town of Killa^ 
marJb^nA in Spiniill qyiarieVy the plaintiff, in Hilary icrniy 1704^ 
exhibited his bill againft him in the court of exchequer^ for an 
account and fatisfa^lion of tithe-hay in kind, to which the de- 
fendant, by his anfwer, infilled upon the faid antient modufts of 
1 2d. and 8d. an acre, and chat the fame had been paid timeout of 
mind in lieu of tithe-hay, and fo accepted by the plaintiff, and 
all his predeceffors, reflors of the faid pariOi. 

The caufc being at iffue, feveral witneffes were examined on 
both fides, and being heard on the 23d of February 1705, the 
court took time to confider, till the 23d of June 1706, when 
they declared, that the faid payments of 12 d. and 8d. an acre 
were no modu/esy but temporary compofitions, and that tithe-bay 
.ought to be paid in kind for thofe lands, for which the (aid com- 
pofitions were alleged to be payable, and therefore deereed the de* 
fendant to account with and fatisfy the plaintiff for his tithe-hay, 
with cofts. 

From this decree the defendant appealed to the Houfe of Lords ; 
infifting, that the modu/es were good in law, having been inviolably 
obferved, and being fixed and certain, and what might be permanent ; 
that there was not any rule in law to fiint or limit the value of mo^ 
dufes\ theywere all originally contra£ls proceeding from compofition 
leal, which were frequently made till the ftatute 13 EL c. 20. which 
was above 350 years after the time of Richard I. That the owner 
of the parilh might have endowed a church wifh more than the 

value 
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1706. value of the tithes, if he had thought fit, or might have con* 
■ traced for twenty times lefs than the value ; and in this, and moll 

other cafes, an inviolable ufage is the fole evidence of right, whcRi 
by length of time, no siccount of the reafon or beginning of the 
ufage can be given ; and therefore it is called a prefcription. 
That the reafon given for making this decree was, that the 010- 
dufes in quellion were too great, or near the value of the tithe in 
kind : for that in the time of king Richard I, which was accounted 
the time of memory, 12 d. or 8d. might be the value of the in- 
heritance of an acre of meadow. But, according to this reafon- 
ing, a farthing an acre would fcarce be adjudged a good m^dus ; al- 
though there were late judgements of ihc court of exchequer^ which 
confirmed 4 d. an acre for marfti land in iSuf/?/, and fome which 
allowed 6 d- an acre in oiher places. That it was evident, both 
from the reafon and the ufage of the alienation office, that, in 
ancient times, meadow lands were of much greater value than of 
late years, which was owing to the modern invention of improv- 
ing other lands, fo as to bear hay : that moll parfons quarrelled 
with a modus of 12 d. or 6 d, for a farm of 20 I. or 30 1. per arm* 
and by the unwarlnefs of ignorant tenants, in making fmall altera- 
tion?, got them fct afide ; fo that within few years paft, more /««- 
dujes had been broken than for many ages before, while very k^ 
had beieji complained of, which were half, or near the value of 
the tithe. But, if this decree flood, feveral hundreds of the pafifiics 
would be unhinged in all their inviolable modujes and manner of 
tithing, and a multiplicity of fuits and end lefs confufion would be 
created throughout the kingdom. 

On the other fide it was contended, that the tithe-hay in kind is 
to be paid to every reSor, of common right, unlefs fome ancient 
modus be payable in lieu thereof; but that the fums pretended to 
be modufes in this cafe, could only be temporary agreements or 
coropofitions, by reafon of their largenefs ; for, in ancient timc$> 
when modufes were introduced, the fums of I2d. and 8d. were of 
much greater value than the hay of a whole acre. That there 
ivere feveral inftances in proof in this caufe, both in the time of 
the refpondent and his predeceffors, when fometimes the parifliioners 
had refufed to pay, and at other times the incumbent had rcfufed to 
receive, thefe fums of I2d. and 8 d. an acre; and, at all thofc 
times, tithe-hay had been paid in kind ; that in all the neighbour- 
ing parifhes, the reftors ufually compounded with their pariihionen 
for the tithe-hay, at the like rates of I2 d. and 8 d. an acre, yet 

I they 
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they had the t^the-hay paid them in kind, whenever they thought i*7o6. 
St, without any pretence that thefe payments were modufes. ■ * 

That, confidering fo fmall a fum as 1 1 s. was paid for tithe-hay of 
Jnway qaarter, containing 100 acres, and fo great a fum as I2 d. 
and 8d. for every acre of the other quarter of the parifl), no other 
reafon could be given for the difference, but that one was an an- 
cient mM/uj, and the other a later compoGtion. 

But, after hearing counfel on the appeal, it was ordcfred and ad- 
judged, that the decree Qiould be reverfed ; it appearing to their 
lordfhips, that the appellant had proved the modufes infilled on 
by his anfwer ; and that the refpondcnt's bill in the court of ex- 
chequer fliould ftand difmiffed, but without payiflg any cofls to the 
appellant ; his folicitor and agent confenting, at the bar of the 
boufe, to waive fuch cofls. 



M. 5 Ann. A. D. 1706. Scac. 

Pembertm v.Beckwifh. [Dodd*s MSS. Rayn. no.] 

* 

Mpon a tithe bill it appeared, that the defendant had fliom his Fraudulent 

flieep, and laid the wool up in an heap, and fet eight fleeces ^^^ %(§ 
br the plaintiff"; and when his tithe. gatherer came, told him, tinguiflied 
^here was the tithe, but would not let him either break up or tell unequal 
the heap, and the man took them, but faid he took them in part, 
>tid that they were not his mafter's full due. Alfo, as to the lambs, 
(he defendant had a field in another parifh, and took out fome lambs 
I^or that, and then the red were tithed ; but the defendant took out 
'wo, and bid the parfon*s man take out a third, for his tenth lamb; 
'>Qt he infilled he ought to take a fecond, yet he took a third, but 
tiid it was not right, and his mafler would fue. 

Upon the hearing, the court decreed for the plaintiff*, and that 
Ae wool and lamb fo taken (hould go but in part, and be allowed 
iipon the account as part only, and is not like the cafe where corn is 
tithed unequally, and the tithe taken ; there, the parfon (hall be 
t^nd, and cannot afterwards falfify, or take only in part, ^are 
ftc diycrfity ; but fo affer.ted by the chief boron moji vchmentfy. 



maaner. 
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1708. 

H. 7 Ann. A. D. 1708. Dom. Proc. 

Michkburgh v. Crifp, Clerk, [i Br. P. C. 278.] 

A large 'T^HERE being a large open and uninclofed common, of about 
teadTitf/if' 3*^^ acres, cdWtA MUkkfenny lying between and extending 

intofivefil itfclf into ihc feveral parifhes oi Kirby-cane^ Stockton^ Gelfton^ EU 

by cuftom Iwgham^ and other towns in the county of NorfoH^ the injiabitams 

^f^c^t^e j^' of the feveral parifhes, bordering upon this common, had, for time 

upon the immemorial, and in order to prevent multiplicity of fuits, per- 

pay tithei of mitted a fort of Uher-commoning between one another, upoo ail 

to^the^par-^ parts of it \ and accordingly their cattle were driven and fed thereon 

fonofthe promifcuoufly. 

where they This righ^ of common was deemed to belong to the refpediire 
ILTand ^ farms in each town, and taken to be part of thofe farms ; and tbe 
not to the owner of the cattle fo fed always paid the tithes thereof to the 

parfon of .rt-t»it-«» r ti 

thatparifb parlon of that parim, m which their farms were utuated;afld 
«tTic*^ca-^ thefe tithes, of confequence, became larger, by reabn of the right 
Jj^^^hr or privilege of feeding upon this common, 
to be a good Mickleburgh rented one farm in the parifh of Kirby^caMj and ao- 
•Vim Abr. ^^^' ^ ^^^ parifli of Stockton ; and he conilantly paid his full 
43- pi- 6. tithes to the refpeftive re£lors of thofe parifhes, without any 
abatement, in refpe£l of his feeding his cattle upon the faid com- 
mon. He alfo occupied five acres of meadow, in the parifli of 
Ellhigham ; for which there was payable a modus of 1 d. an acre ; 
and which had accordingly been paid, or tendered to the plainti^as 
redor.of that parifh. 

But in Eajiir term 1707, Cnfp exhibited his bill in the court of 
exchequer again ft him, for tithe-herbage of this meadow ground ; 
and alfo, for the tithe of the feed of his cattle on the faid comtDon, 
called MichUfenn ; fuggcfting, thathe the plaintiff was well entilW 
to thofe tithe». To this bill Mickkburgh put in an anfwer, vA 
thereby infifted on the modus of 2d. an acre for the meadow groondi 
which he was ready to pay ; but as to the other demand, he ftatedi 
that the inhabitants of the refpetSlive parifiies adjoining to the 
common had, time out of mind, paid tithe for their cattle fed 
thereon, to the incumbent of the parifli, where the owner of fucb 
cattle lived ; and where, in the winter feaPon, they were icp^i 
that he had paid tithe for his cattle fed upon the faid common, to 

the incumbent of Kirbj-canCy in wliich parifli he lived, and to the 

rc^or 
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ttSht of Stocitoftf where his other farm lay ; and that he had two 1708. 
I parcels of dsU land in Geljlon common, where he had a right to ■ ■ , 
feed cattle, and cut alders ; but could not come at thofe lands, 
without driving over that part of the common called Mickkfenn^ 
which lay in the faid pariih of Eliingham. 

On the 21 ft July 1709, the caufe was heard ; when the court 
decreed, that the defendant (hould account for the tithes of his 
cattle fed upon that part of Michlefenn common which lay in the 
parifh oi ElUngham\ and alfo for the modus of ad. an acre, for 
hb meadow land, in that parifli ; there being proof, that the canle 
were driven upon that part of the common that lay in E, 

From this decree the defendant appealed to the Houfe of Lords ; 
ihGfling, that tithes had never been paid, nor were any due to the rc- 
fpondent, as xtdox oi EUingham \ for the appellant^s cattle fed upon that 
part of the common called M/V^/^/r;?, which lay in the faid parifh; 
and therefore, the appellant ought not to have been decreed to account 
for fuch tithes ; for in that cafe, he would pay his tithes twice 
over ; and fuch payment would create perpetual fuits and contro- 
rerfies, as well between the paribus, as the pariOiioners of the faid 
feveral parifhes. And as to the modus of 2 d. an acre, the appellant 
nevej contefted, or denied pa>'ment oF it ; but, on the contrary, 
was always ready and willing to pay it ; and that, therefore, in this 
refpedi, the bill ought to have been difmifled, with cods. ^ 

To this it was anfwered, that the appellant's cattle, for which 
the tithes were decreed, were dry, barren, and unprofitable cattle ; 
and not by law tithable to the minifier of the parifh where the 
owner lived, for the time they were fed in the refpondcnt*s parifh ; 
but to the refpondent, as minifter of the parifh where they were 
fed ; and therefore the fuggeftion of paying double tithes was 
groundlefs. That if the refpondent fhould not have tithes for the 
feed of thefe cattle, upon the lands within his parifh ; the herbage 
of all the pafture land therein might be eaten by the cattle of 
finmgers, without his receiving any fatisfa£lion for the fame ; and 
there would be a nm decimando for the fe^d of the appellant's cat* 
tic, during the time they were fed in the refpondent'^ parifh ; be^* 
caufe^ for that time, the minifier of the parifh, where the appeU 
lant lived, could have no pretence of right to fuch tithes* 

But after hearing counfel on this appeal, the queflion was put, Decree re- 

vcricH 

whether the decree fliould be rcverfed ; and being refolved in the journaN, 
affirmative, it was ordered and adjudged, that the decree of the '^^"* ^^' 
court of exchequer} ia the appeal complained of, Ihould be re- 

vcrfed ; 
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1708. vcrfcd; bccaufe the cuftom, that every farmer fliouM pay tithes to 

■ the reftor where he lived, was good, there being no inclofure ; 

and that the plaintiff's bill in the court of exchequer (hould be 

difmiffcd, without prejudice to his right to the modus of 2 d, an 

acre for the five acres of land in EUingham, 



Tr. 7 Ann. A. D. 1708. 

Hallv.Fil/z. [MSS.] 

rWood*$ 'T^HE defendant infilled no tithe was due for the fccond crop of 
?io!*s!c. turnips, the fame being fown for meliorating the foil againft 

the next year's crop ; nor for agifiment of (beep on turnips for 

the fame reafon. Decree to account for both. 



Tr. 8 Ann. A. D. 1709. Scac* 

Smifh V. Johnjon. [Decree- Book.] 

A cuftom in TT^ ^ ^*" ^X ^^ reftor o{ Bijhop JVearmouth in the county of 
parcel of a '* Durham^ for an account of all tithes, both great and fmalL 
bedifcharg- Within the parifii, the defendants as to agifiment tithe, pleaded, 
ment tfthc" ^^ ^^ '^^^ parifh is parcel of the hundred or ward of Eafwgton^ 
if vm4. in the faid county of Durham ; and that, by ancient cuAom within 
the faid hundred, the owners, tenants, and farmers, of any lands 
and tenements within the faid hundred have been, and ought to be 
difcharged from the payment of tithes for all barren and unprofitable 
cattle bred, fed, or depaftured, or for or in refpef^ of the agifiment 
or depafiuring thereof, or of any other cattle in or upon the faid 
lands or ground, or any part thereof ; and that accordingly no 
tithes had at any time been paid for any fuch barren cattle, or the 
agifiment or depaljuring of the fame, or of any other cattle, within the 
faid hundred ; for that the reflor of the faid church had enjoyed 
glebe lands and other tithes and profits yielding a competent rea« 
fonable maintenance and fubfiftence for him and them, withom 
the tithes for barren and unprofitable cattle, or agifiing or de- 
pafiuring the fame, or any other cattle, amounting to 300 I. per 
arnium^ and then to 400 1, and they infifted that they were exempt 
from the payment of the faid tithes« ^ 

The 
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The court declaredy that the faid cufiom, if any fuch there were, 1709. 
was void in law (z), and therefore overruled the farae. 



And as to tithes demanded for iheep bought in after (hearing, J/Jcd^for' 
and wintered and fold, or killed unfhorn, they ordered the defendants Hiccpbought 

^ , - afrer fhcar- 

to account tor the lame. ing-rimc, 

and fold or 
killed uu- 

Tr. 8 Ann. A. D- 1709. Scac. ^«™- 

ffYtght y. Eldertoru [Decree-Book, fo. 149. 250.] 

T)ILL by the vicar of Stepney for the tithes [inter ah) of milk arid A modut of 

pigs or fome rate, modusy or compoGtion in lieu thereof, and cowTn*^^^^ 

alfo for the tithes of turnips. The bill charges, that the defendant *'.*^" ^^ ^*»« 

pretends that the plaintiff is not entitled to tithes in kind, but to fome is due to 

m^dus in lieu thereof, and that no tithes were due for turnips, or at lhc Mriifc 

leall, if any, it was a fum certain for each acre, and but 6 d. due for ^*'"' *^^ 

•' , . . cows arc 

each cow, and i s. 8 d. for each fow ; which fums the plaintiff would kept,thougii 
have accepted in cafe the defendant would pay the fame. another"* 

The defendant, in his anfwer as to the milk, infilled, on the modus P^"*- , 

So of pigj, 

o(6d. for each cow in lieu thereof; and as to the pigs faid, that he though the 
had never known any tithes paid for them ; and as to turnips, he ad- inTiwtheT* 
mined that the tithe of them was due, when fown as a firft crop, Pjfil*- 

Vicar not 

and no other tithes paid for the fame ground that year ; but he entitled to 
laid, that when corn had been fown in any year in the parifh, and anVftcr-** 
tithes paid for the fame, after the rate of 4 s. or ^ s. an acre for ^*!^P of tur- 

I r V 1 r 1 1 r nip», wherc 

the fame, accordmg to the ground town, and the fame land was he is neicixr 
afterwards, in the fame year, made to produce a crop of turnips,^ withTucb 
no tithes were payable for the fame, nor had any bten before dc- [j^"*j» ^, 
manded ; it being very unreafonable that tithes (hould be paid the percept 
twice for the fame ground. He then fet forth the number qf ^°^*'^"- 
cows he had kept ; but infifled, that for the cows he had kept on 
a fami called Red Lion Fann^ being always milked in fVhitechapel^ 
he ought not to pay tithes, the farm-houfe being in the pari(h of 
^itechapely and he having paid tithes for them to the re£lor of 
that parifh. He confelfed, that in the year 1703, he had fowed 



(*) There is a fhort rcpoit of this cafe in lord chief baron DoJd*i manufcriptg. The 
Court refotved, he fays, ill, That this is not a good moJtts, and grounded their opinion 
'•** ^ieks and IVoodefortf (^fupra 550.) id, That the defendant proved no tithe paid in 
^^ hundred ; but, as to the maintenance, he examined ov\j to this parifli, and not to all 
the other paiifbes; which the court held naught; for the whole hundred rouft be dif« 
'^ged ; hccaufe in this parifh there is a fuificient maintenance, non. cQnfAt llverc is fo in 
^ whole hundred. Lm/ell b. contr. ajainU the othsr ch/ec barons. 

S^acrw 
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33 acres of Ian3 with turnips, part whereof he had tMf add tffitb 
the remainder had fed his cows. 

The court ordered the defendant to pay for the tithes of all his 
snilch cows, as well thofe kept on Red Lion Farm as thofe in the 
pariQi of Stepney^ at the rate of 6 d. a cow yearly, although tbe 
fame had been milked in the parifii of fVhitechapel ; and alfo 20 d. 
yearly for every Tow that had pigs which were at any time kept 
in the parifh of Stepney^ although fuch fows pigged in the parifli of 
fybitechapeU and alfo the tithes of turnips of the firft crop not fed. j 
But as to the tithe of turnips fown after corn reaped, the barons 
were divided in their opinions, and took time to confider further 
of the fame; and on the 8th oi Decepiber 1710, when thecaale : 
came on to be further heard, the queflion was again argued by coun- 
fel, 1MZ. the Attorney General, the Solicitor General, lAx.Dodd^vDi 
lAx. Brydges ]mt\. for the plaintiff, and Mr. Ettrickef MuPhipfs^zsA 
Mr. Ward^ for the defendant. 

The court was then of opinion, that tithes are not due to the 
plaintiff(A) for turnips fown upon land as an after crop, where corn 
hath been the fame year cut, and tithes paid for the fame ; and 
thereupon ordered that the bill, as to the tkhes for fuch turnips, he 
difmifled. 

M. 9 Ann. A. D. 1710. 

Smiih V. fFilliams^ [Decree-Book, fo. 24.5.] 

|}1LL for tithes [Inter ah) of wood. The defendant (aid he 
•*^ felled yearly, at 10 years growth, 5 acres of wood, worth 25 s. 
per acre, which he ufed in amending his hedges, and upon his land, 
and fo was of no profit to him : that none of the plaintiff's pr^ 
deceffors ever demanded the tithe, nor did he know that any iva< 
due. Decree to account. 

In HiL a Ja. 2. to a bill by a reflor for tithes of furze and 
bufhes, which were cut and made into faggots, and fold by the de- 
fendant ; the defendant infilled that no tithe was due, they being 
cut to clear the ground, and prepare it for tillage and grazing* 
• The bill was dlfmiffed. 






(a) It WIS refoWed in this cafe, according to a manufcript report of it by lord chief 
baron Dodd in the pofl*efllon of Hargrove , that the vicar having generally taken the titte 
of taniips fowed, but not having had tithe of turnips fowed after the com reaped, oor tbo6 
paid to any perfon, gut it plaintiff n* aver a tux ; for he appears not to bave any cndov* 
ment or polTeifion of them : and cited Barry and Biidges cafe, impropriator ofFfl^ 
decreed accordingly* Note, Prict baron, contra.— He (ball be intended to be Cfldovc^ 
of the whole, and not paiiiail)*. 
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Tr. II Ann. A. D. 1713. Scac. • »— — ^ 

Nanton v. Clarke, [Decree-Book^ fo. 91.J 



t ♦ 



'T^HERE was a modus of a buck and doe yearlv due to the reftor Whtrea . 
^ in lieu of all tithes oi Lethe nrrgton Park in Suffolk. The ^''"'?'*"'*^ 

^ •*' and dwv has 

greateft part of the park had been difparked, and only a fmall part br-'npaid^ 
of it had been kept up and inclofcd for deer, fufficient to an f we r licuofaii 
the modus. The re^flor brou^ljt his bill for titiies : the value of '"^''^"<>|'* 

" ' pNrKy rho 

a buck and doe yearly was decreed to him in lieu of all tithes. a vciy con* 

fidcnblc 
part of fuch p.'rk he (iiTpariced, Icaviog however fufficient xo anfvirer the moJus, the rei^t»r is not enti- 
tied to tithes in kind. — In a bill hM tt.e tithes of a park, toe defendant infilicrt, tb.it the Lnd mjn very 
)><iirrn, aitd was lluckrd wirii h liifall frock «jf deer and conies, and Coinc catrlr, and ihit the tithes (if 
a^jy) wcic of very lirrk value, and that no tithe? had ever l)een p;*id *or the faune. Tithes decreed* 
Feck V. Dixon, H. 6 W. 3. Dctwc-book, fo. 234^. P. 7 W. 3. fo. 253. 



Tr. 12 Ann. A. D. 1713. Scac. 

Bean v. Lee. [Decree-Book, 2d July.] 

npHE plaintiff, as vicar of Liddy by his bill, demands the tithes in Am'>cius to 

kind of hay, lambs, pigs, turkies, hens, geefe, calves, milk, JhJ^nd 

honey, wax, and aaiftments, tsfc. The defendants, by their anfwers, ^"thcyear- 

. . rt-? . r ' • • . ' ly rem of 

admit the plaintiff is vicar of the faid parifli, and is thereby entitled rack-rented 

to all the tithes arifing in the faid pariih (except the tithes of corn ih^Variy 

and grain}, or to fome rate, modusy or cuftomary payment, in lieu !^*'"« ^'^ 

thereof i and fay they believe, and doubt not but to prove, that no tithes let, in lieu 

of hay, lambs, wool, calves, pigs, eggs, agiilment, or any other tiiherilbad. 

fmall or vicarial tithes, were ever paid, or ought to be paid in kind J«y"- "'• 

to the vicar of the faid paiiQi for the time being ; but that there is, 3 Barn's E. 

and time out of mind has been, a cuflom, ufage, or modus decimandi srattup v. 

in the faid parifh, that all the occupiers of marfh, meadow, and I>«<i<*««<<g«s 

paflure land in the faid parifh have ufed to pay yearly, for all the chapter v. - 

faid marlh, meadow, and pafture lands^by them refpetlively ufed aad ^ Wood's 

occupied in the faid parifh, to the vicar of the faid pari(h for the ^'^'" '3- 

time being, in lieu and fatisfa£lion of the tithes of hay, lambs, wool, i<nd 3Buiii's 

calves, colts, pigs, eggs, honey, wax, fruit, agillinent, and all other s. p. 

fmall and vicarial tithes arifing upon the faid lands, the yearly rkte s^'J'^**" ^' ' 

or fum of I s. in the pound, and (o proportionably for every greater 2 Wuod's 

or lefs fum than il, according to the yearly rent of fuch of the R,yn.VM. 

faid lands as arc rented or letten at a full or rack-rent v/ithout fine, ^^''^- ''•»" 

pi i«f<>. 

and according to the yearly value of fuch lands as are not letten, or s. P. 
VOL. XI. BR n )t 
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not lettdn at a full rent without fine as aforeratd. — The queflion 
was/whetber this modus^ as laid, were a good modus in law, or noef 
Upon hearing counfel on both fides, and on full debate of tbe 
matter, the court was unanimbufly of opinion, that the modus m 
'^ueftiont as laid and infilled on by the defendants in tlieir anfweri 
aifid Rated by the cafe, was a void modus in law. 

Tr. i2Ann. A. D. 1713. Scac. 

BtOiop of N&rtvich and Eachard v. BucHea* [Dodd's MSS.] 

TTPON a demurrer to a tithe bill brought by the bithop, aoii 
Eachard as fequeflrator, of the redory of Boaly in SuffoOt^ the 
bill charged, that the bifhop uasbifhop of thediocefe; that the 
re£)ory is within it, and had been vatant fo long ; that the biOiop 
fequeftered it, and granted it to the other plaintiff. Kcfolved, iSi ', 
That a fequeftrator cannot maintain a bill. 2d, That the bifhop 
and fequeftrator joining may maintain a bill. And accordingif 
the demurrer was overruled* Videjupra the cafe of Berwick ioi 
Swantom 



M. 12 Ann. A. D. 1713. In Cane. 

Roffe V. Harding, [8 Vin. Abr. 591. pi. 31.] 

n I LL for a difcovery of tithes of furze and payment thereof. Tbi 
defendant, by anfwer, infifts, that furze fpent upon the premifc* 
is not titbable; and aifo that uad«rwood and fur^e generally vfi 
not titbable in that parifh, i^c* 

Plaintiff admits, that no tithes are due for underwood or fortf 
fpent upon the premifes, but infiUs upon tithes of furze made ioto 
faggots, and fold by the defendant. That underwood or furze 
fpent for firing or fencing of the premifes is not titbable, butua- 
derwood or furze fold is titbable, cites Moor^ 909. 

In the proofs of the caufe, there was fome evidence of l^ 
a-year paid, called fmoak money, in lieu of tithes or furze ; but 
that not being infidcd upon, by the anfwer, but a general n$n if^ 
cimando for underwood and furae; Lord Chancellour Hart^ 
decreed defendant to account for tithes of furze made into faggots 
and fold, but not for furze burnt or ufed upon the piemifeii .ao4 
defendant to pay coib. 
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1714* 
M. iGeo. L A. D. 1714. Scac, " 

Mafon V. PFaifon. [Decree- Book, fo. 181.] 

t^ILL for tithes. As to part of the demand, the defendant, by . 

anfwer, tendered 10 1, wiih Colls, to the time of the anfwer* 
At the hearing the court decreed a trial at law as to the other party 
and referved further direflions. After the trial the court difmiflcd 
the whole bill, except as to the 10 1. which they decreed the de* 
fendant to pay to the time of the anfwer (incluflve) and no fur- 
ther ; and that from the time of the tender the plaintiff fliould pay 
to the defendant the fubfequent cofts of fuit, which fubfcquent cofls 
were to be allowed to and dedufted by the defendant out of the 
cofls which fliould be taxed and allowed the plaintiff, fo far as the 
fame would extend, and tlie refidue of the defendant's cofls were 
to be paid by tlie plaintiff [b)* 

Tr. 2 Geo. I. A.D. 1716. Scac. 

Kxddingtin v. Adamfon[c). [Decree- Book, 14th June.} 

9^0 a bill by the leffec of the refilor of StradiJbuU in Suffolk for a parol 
tithes in kind, two of the defendants pleaded, in bar, an »«»'^««n* 

with n pft<* 

agreement made between them and the plaintiff's leffor, the refior, ri(hk)n«rto 
in June 17 1 1, that they fhould retain their tithes for three years, jrth«^* 
paving fo much. three yeirt 

A queilion was made, whether the above agreement, by parol, 
being for three years, were good in law, fo as to bind the re£lor 
and the plaintiff; and, upon debating thereof, many reported cafes 
relating to the fame, were cited, and the caufe was ordered to fland 



(Jf) Where the defendant had, 1»cforc the bill filed, tendered 5 1, on the account de- 
creed, the court diiTeded, that if in the taking of the account, the value of the tithe (hould 
amount to more than 5 %f the defendant fliould pay the cofts of fult. Taylor v. llali^ 
M* o W^» 3* 

(c) Bunbury in hit fepott of this cafe, fays, that it was held by Bury and Price^ barons, 
that a compolirion, by way of retainer by parol, tan be good only for one year, being by 
way of coptraO, but that a leafe of tithes even for one year by parol, would be void. 
Momtagntf bzron, fcemed to be of opinion, that an ag rcement between the parfon and hit 
pariibbners, fpr a year, by parol, would be good, though nnt for life, being only an 
agreement) that |ie will not fue the pariOtioners for fo many year's for tithes. S. C.Bunbi a, 
Bttt fee 4 Bac9a's Abr. 54. notes, 5th edit. ' ^ \ 

R 1. a over 
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1716* over to the next day; on whrch day counfel on both fides 
' were again heard ; and, after many arguments thereupon, it was 
ordered to Hand further over, the court not being ready to give 
their opinion thereon ; and on the caufe coming on again, the 
court declared, that the agreement made with the above defen- 
dants for their tithes, for the three years, is good and valid in law : 
and ordered them to pay accordingly. 
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H. 3 Geo. I. A. D. 1716. Scac. 

Benfon v. ff^atHns. [Bunb. 10.] 

T>ILL by an impropriate re6lor for tithes. The defendant infills 
upon feveral modufei^ viz. 5 s. an acre for wheat and rye ; 4 s. an 
acre for fummer corn ; 3 s. an acre for meadow, ^c. The court 
difallowed thcfe modufts^ and decreed the defendant to account, 
they being too rank, and too near the value of the land ; cfpecially 
as thefe moduJe$ were fuppofed to commence when the land was 
at a much lefs value, and money at much greater. 

It was faid in this cafe, that the only diflerence between a modus 
and compofition is, that the firll is time out of mind, and the 
lad only a late agreement. 

All the garden ground in England (hall pay tithes for different 
crops ; tumipSy when they are pulled, ought to pay tithe, though 
never To often fowed, and though upon the fame land. 

I^ithes of aftir'tnoath (hall be paid, but not tithes, of after- pttjlurey 
unlefs by cuflom ; but quare of thefe lafl points. 

[It does not appear from the Decree- Book^ that either of thefe two 
laji points could have heen agitated."] 



Tr. 3 Geo. I. A, D. 1717. Scac. 

# 

Reynell v. Rogers. [Decree- Book, i8th July.] 

"DILL by the vicar of Horjham^ in Suffex^ for tithes in kind from 
Michaelmas 1 7 14. The defendant faid, that the vicar in 1709 
entered into a compo(ition with his pari(hioners, in con{ideration 
of being exempted from the poor's rate, and that he (the defen- 
dant) had paid his proportion of fuch compofition io Auguji 17 15, 
about which time, which was about three weeks before bop-pick- 
ing, the vicar gave notice that he would take tithe in kind \ which 
notice he fubmitted was not binding upon him. 

. - The 
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The plaintiff amended his bill» and dated) that there was no fuch 1717* 
agreement, and the defendant put in his anfwcr, and infilled that - ' ' 

there was fuch. 

The plaintiflF replied ; the defendant rejoined ; and witneffes 
were examined on both (ides ; and the caufe came on to be heard 
on the ill of December laft ; when, on reading feveral depofitions 
taken on both fides, and the faid agreement, dated the 20th of 
July 1709, for three years ; and on the defendant's counfei infill- 
ing, that the plaintiff had continued the faid agreement after the 
expiration thereof till and for the faid year 1 7 1 5 ; and that the 
plaintiff had not given the defendant fufficient notice that he would 
fSke his tithe-hops in kind for that year ; it was then ordered by 
the court, that the plaintiff's bill (hould {land difmiffed. But upon 
petition it was ordered, on the 6th day of December^ that the caufe 
fhould be re-heard as to tithe- hops, upon payment of 5 1. cofls : 
which cofls being paid, and upon reading the anfwer to the amended 
bill, it was ordered by the court, that the faid bill be, and the fame 
was thereby difmiffed [d)^ with cofls to be taxed. 

Tr. 3<;eo, I. A. D. 171 7. Scac. 

Ayd V. Flower. [Decree- Book, 27th July.] 

T>ILL by the vicar of Sturton^ in Nottinghaffyhire^ for agiflment Meadow 

tithes on lands called The Cow Paflure and Tl^e Horje Pajlure \ whkhhave 
and on eighty cattle-gates in the Upper Ing and Lower Ing. The g*'^ ^^^'^ "f 
defendant faid, that the vicar had a fufficient maintenance by an aitcywards 
augmentation refcrved and made payable to him by the dean and agiamrat 
chapter of Tork's leafe of the parfonage ; that no agiflment tithe ^'^^'^ 
had ever been paid, till within the lad three years; that the Cattle 
Pajlure and the Horfe Pajlure are commons without dint ; that the 
tithe of wool and lamb, Wr. had been ufually paid to the vicar in 
full fatisfadion of all tithes ; and that the Upper Ing and Lower Ing 



{d) II is raid, S. C. Bunhyry 1$. ihai the bill was filed to compel the payment of lithr- 
hops ; that the defendant infilled on a compufitiun ; that the plaintiff replied, that he had 
ffven notice to determine the compofition, and to take the tithe in kind; but that as the 
compofttton wa» for all the froall tithes, and the notice was only to determine it as to the 
tithe of hops, the bill was difmiffed j for that a compofition cannot be determined as to 
^rf, and continued as to the rcff. And Price baron, faid, that it it time enough to give 
■otice to determine a compotiiiou before the reaping of corn and picking gf hops, Lu^ 
not after. 

R R 3 were 
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1717* were every year mowed, aad the tithe-hay paid to the impropriator ^ 
*^- ^ - '- and that therefore no tithe was due for the depafluring of cattle 
on the after-math thereof. 

The plaintiff replied ; the defendant rejoined ; an4 witnefles 
were examined on both fides; and on reading the anfwer, ai^ci 
the counterpart of the ieafe from the dean and chapter of TorJtr^ 
impropriators of Siurtm^ dated the 2d of December^ in the thirty^, 
fecond year of Charks the Second^ alfo an ancient book from tksM 
regifter of the dean and chapter of Tork of the firft prefentatic^ 
and endowment to the vicarage of Sturton in thi Clay (/), in whicrl 
prefentation and endowment the faid town of Sturton is called ^3] 
the name of Straton^ otherwife Strettm in the Clay^ and which ( 
dated the 3Qth oi June 1460 ; alfo a book from the firft- friLmti 
office, entitled Valor Bemficiorum (f) ; and alfo on reading fcvex^ 
depofitions taken in the caufe ; and on full debate of the matter; 
it was ordered by the court, that the defendant (hould account w %tii 
and pay to the .plaintiff all the tithes due and in arrear for his dry, 
barren, and unprofitable cattle bred, fed, or depaftured upon any 
grounds within the parifh, other than in the afiermath or afUr, 
grafs of fuch grounds which he had annually meadowed there, and 
whereof tithe-hay had or ought to have been paid in kind to tbc 
impropriators or their tenants for the time demanded by the bill ; 
and it was referred to the deputy remembrancer to take the (aid 
account. And it was further ordered, that the defendant fliould pqr 
' to the plaintiff his cofts of this fuit, to be taxed by the faid deputy 
remembrancer. 



(/) It appeared by this endowment, that the vicar was endowed q{ all, Md«B 
manner of/mall tUkes luhatfeever. fiunb. 7. 

(/) Agiflment-tithe was not mentioned in the f^/iAjr among the other tkbci Hi"* 
enumerated : but, in anfwer to that, it was faid, that there were other tithes not UK** 
tianed there, which the defendant himfelf admitted to belong to the vicar. Bttob. 7* 
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1717. 
H. 4 Geo. L A. D, 1717. Dom. Proc. 

Auften \> Nicholas. [2 Br. P. C. 31.] 

TN 1703, the refpondent was indiifled into the vicarag^ o\ ShaU Tlietit!?es 
ford^nA chapelry of Bramleyy and thereby became entitled to all bls5!^r*f?" 
tithes* duties, and profits, belonging to the fame. drilled, 

^ 9. t ' b b , fowcd, or 

planted in r<HV4, in gnrdcn-like manner, arc fmall tithesy and the ufe of a plough, inftcad of a IpadCi 
aftier a new iroprovtmcnt, makes no difFciencc. 

The appellants Robert and Elizabeth Aujien were feifed in fee 
of the impropriation, and the great tithes of com, grain, and hay ; 
and the other appellants were their tenants. 

The plaintiff, as vicar, was endowed of all the fmalt tithes, and 
had for a long time received a compofition of 3 s. 4d. an acre, 
in Meu of the tithes of 'beans and peas, fet and planted in rows 
and ranks, that had been hoed and weeded with the hand, where 
the ground had been turned up witii the fpade, although in ilie open 
fields ; butf where the beans and peas had been fet in rows and 
ranks, and hoed and weeded with the hand, where the ground had 
been turned up onjy with the plough ; the tithes of Axch beans and 
peas had been gathered in kind, by the impropriator, or his farmers. 

Until about thirty years before the commencement of this fuit, 
the ground in the parifh was ufually prepared for beans, peas, and 
roots, with plough and fpade together ; and, while this method 
continued, the impropriator never fet up any right to thefe tithes, 
fo that the fame were enjoyed by the vicar ; but the farmers and 
occupiers of fome fmall parcels of land (not confiderable about 20 
years ago) having contrived a tin or iron plate to be annexed to 
the plough, the ufe of the fpade was omitted ; s^nd thereupon the 
impropriators or their tenatits fir ft fet up a pretence, that tlieieby 
the tithes of beans and peas became great tithes, and took th« fame 
accordingly. 

In Jlilary term, 10 Arme^ the refpondent brought his bill in 
the exchequer againft one Elliott^ a farmer of the great tithes, for 
the tithes of fuch plough*fet beans and peas ; and the couit decreed 
Miliott to account for the fame. 

The plaintiff foon after brought another bill in the fame court, 
againft the defendants, for the fmall tithes arifing from the glebe 
land, and to confirm the former decree ; but pending this fuit, EU 
liott brought his a6lion of trover againft the plaintiff, for taking 

R R 4 tithes 
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1.7 17- tithes of peas which were fct in rows aild ranks, and weeded and 
^ " ■ ■ hoed upon ground turned up with the plough, and upon the trial 
of that a6lion (wherein the value of the tithes being agreed on, 
the only queflion was, whether the tithes belongied to the impro- 
priator or the vicar ?) the plaintiff in the a£lion obtained a verdifi. 
After this verdid, the caufe againft the defendants came on to be 
heard, on the 19th of May 17 15; when the barons having ad- 
mitted their decree againft Ellioti to be read (though he was not 
party to this fuit, nor were the defendants parties to that) and re- 
je£ted the evidence, verdi£^, and judgment, in the aflion of trover; 
affirmed their former decree, and ordered the defendants to ac- 
count with the plaintifF for the faidfroall tithes (^}. 

From which decree the defendants appealed, infifting, that 
there were in this c^fe two contradi£lory determinations of the 
ikme queilion ; the one in a court of equity, the other at common 
law : that the determination at common law ought to ftand; for 
that every man's freehold and inheritance ought to be tried and de- 
termined at common law ; or at leaft, that no decree ought to 
have been made without a fecond trial: that the court of exche- 
quer, by allowing the former decree to be read, as an authority in 
the like cafe, though not under the de^jiomination of evidence, did 
in efie£l found a decree againfl the appellants, on a proceeding which 
ought not by law any way to afFe6l their right ; that by this means 
all the tithes of wheat, barley, Wr. might be turned intofmall 
tiilies ; forafmuch as wheat and barley were in many places 
fowed in furrows after the plough, and often times hoed and weeded 
^ with the hand : that the vicarage was never endowed with fmall 

tithes ariGng upon the glehe lands, nor had the vicar ever any pof* 
feflion of fuch tithes ; that this was a new cafe, and would, in 
confequence, afTctl all the impropriators in England \ for that this 
foit of hufbandry of planting peas in rows and ranks -after tb^ 
plough, and weeding and hoeing the fame, was found to be a great 
improvement of the crop : that the vicar having a right to pca^ 



(g) lo that traufe the rcCpondcnt alfo claimed the tithe of fi(h, which were brtd »^ 
poncU. The court declared, « that the varying the manner of preparing the gronnd U 
letting and fowing frona the fpade, or fpade and plough, to the plough alone, Ihould n 
alter the right of the tithes, fo as to entitle the impropfiator to them, when the ground »• 
prepared by the plough alone, although fuch pca» and beam ar€ fcr, fowed, and cultivate*^- 
in the fame manner as they were when the fpade, or fpade and plough were ufcd forpt^^ 
paring the ground ; and that fifli in a pond are not tithiibk n tlhout a cuflotn. 
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planted in gardens, where the fpade only was ufed to turn the i?!?* 
ground (the fame fort of hufbandry being ufed in the open fields); ■ 
and there being an old cuftom in the parifli to pay 3s. 4.d. an 
acre for ground turned with the fpade, and planted with any 
fort of roots, the vicar had accordingly received fuch compofition 
of 3 s. 4 d. as well for peas as roots ; and it did not appear, by 
any proof, that the vicar ever colle61ed tithes in kind of peas, 
planted after the fpade ; but that, on the contrary, only 3 s. 4 d. 
an acre had all along been paid him, for all trenched ground 
planted, whether with peas or roots. 

On the other fide it was contended, diat though vicars fonie^ 
times (for eafe of themfelves and the pariOiioners) agreed to take a 
compofition ; yet it did not deftroy the right they had to the tithes, 
cither in kind, or according to a modus ; hot the old right conti* 
uued, to take the tithes according to the ancient method of pay* 
ment, when the time for which the compofition was made was 
determined : that the vicar had, for time immemorial, received the 
tithes of beans and peas planted and managed in garden-like man- 
ner, as well after the plough as after the fpade : that the court of 
exchequer only read the decree againft Elliott by way of prece- 
dent, and regarded it as fiich, as well as other cafes cited out of the 
law-books : that it was impofiible the tithes of wheat, barley, tfr* 
(hould ever be turned into fmall tithes, by means of this decree ; 
for without a prefcription, no claim could be made of fuch tithes 
by a vicar, let the ground be prepared or turned, or the feed fown 
or fct, in what manner foever : that where the vicar did fo pre- 
fcribe, the difufing a fingle inftrument, and fiill continuing the 
fame crops and manner of hufbandry, could not deprive him of 
that prefcription ; befides, the refpondent claimed tithes of no other 
eorn or grain fet in rows or ranks, or otherwife fown in fields, 
but only of peas and beans ; which plantation took its rife from 
the garden-culture of fuch crops : that upon hearing the caufe, the 
appellants could not make it appear that the lands for which they 
infifted on an exemption of all fmall tithes, were glebe lands ; or, 
that as fuch, or by any other means, they were legally difcharged 
of tithes to the vicar ; and therefore, the court decreed them to 
pay tithes of fuch lands : that this was no new cafe, there being 
precedents of the like nature in the court of Ckchequer : that 
without a prefciption, the vicar could not claim; and with it, he 
was entitled to the improvement i but, if omitting an inflrument in 

8 hufbunJr}*, 
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xnij, httfbandryy could defeat the preTcriptiony then the right of «»]] 



m prcfcriptions was at an end. 



Decree af- Accordingly, after bearing counfel on this appeal, it was or> 

Lords Jour, dered and adjudged, that the fame Qiould be dilmilfed ; aad the (i%. 

20 vol. 583, ^^^ therein complained of affirmed. 

J>unD. to. * 



Tithes of 
hop- poles 
and mDk. 
2 Wood's 
Deer. 86. 
S.C. 



H. 4 Geo. I. A;D. 1717. Scac. 

Bate V. Sprakling. [Bunb. 10.] 

1 T was decreed by the court, that no tithe (hould be paid pf b^p. 
poles : that tithe-milk ought to be every tenth meal ; and tliat 
in all cafes where you do not make out fome cuftom, you muft pa^ 
according to the canon* 



H. 4GC0. 1. A. D. 1717. Scac. 

Anon. [Bunb. 22.] 

*! F there be a general demand of tithes, and a general replicatioa 

put in ; if the plaintiflT upon the commiflion give notice, that be 

will proceed only as to fuch and fuch particular matters, it is as 

well at if the demand had betn abridged in the application ; but 



Tender muft 
be before, as 
well u hy 
snfwer, in 
order to (ave 
the defend* 
.authiscofti. 



M. 5 Geo. I. A. D. 1718. Scac. 

Anon. [Bunb. 28.] 

|F to a bill for titheit the defendant does not Ihew a tender before^ 
or make it in the anfwer, the plaintiff is entitled to an account, 
although the value be never fo fmall : if there hath been a. tender 
before, and a tender is alfo made by the anfwer, the defendant laves 
his cofts: if the tender it only by the anfwer, he muft account with 
cofis \ but jtuere^ 
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1718. 
H. 5 Geo. I. A.D. 1718. Scac* " 

Hanking v. Gay and others. [Bunb. 37.] 

DILL for tithes. Defendants in their an fwcrs infilled, that the HowancK. 
lands where, i^c, were formerly belonging to the abbot of «™P^|9nof 
Crcwiandf which was one of the greater monafteries, diflblved by tithes, as 
flat. 31//. 8. f. 6. and therefore exempt; but do not fay, that oMof'tjfe** 
they were difcharged, when parcel of the abbey lands, though not K^wter mo- 
one of the orders which was difcharged. fhouid be 

And the defendants infifled, that conftant non-payment was a anfwcy. 
fufficient evidence of an exemption ; efpecially being coupled with 
being parcel of one of the greater monafteries. 

The court unanimoufly decreed for the plaintiff in the prefent 
cafe ; for that the proof was not full as to non-payment ; and aifo* 
though the defendants fay, that the lands were in the abbot's kanjjs ; 
yet they do not fay, they were difcharged in his hands ; and the 
ilatute of 31 H. 8. r, 6. extends only to fuch. 

H. 5 Geo* I. A. D. 1718. Scac. 

• Lloyd V. Small. [Decree-Book, a3d Feb.] 

*n ILL by the vicar of Efphig^ in the county of Effix Jor an accmmt 
of all tithes and duties arifing in the parifli, except the tithes of 
corn and grain. 

The defendants confeffed, that the plaintiff was lawful vicar ; but 
they denied, that he or his predeceffors were entitled to any tithes 
or dues, other than thofe fet forth in their anfwers. 

The defendant SnuiH confeffed, that during the faid year be had 
held the farm called Bury Famty confiding of feveral quantities of 
arable, meadow, and paflure ground ; and infilled, that there is a* 
midus of 8 1. a-year payable in lieu of the tithes tberoof. He aifo 
confeffed, that he held the farm called CoWs Fields^ confifting'ef 
arable, pafture, and meadow ground ; and infifted, that there is a 
yearly modus of 1 1. 10 s. payable in lieu of the tithes thereof. 

The defendant Ci&tf/r^/fr confeffed, that he held a farm, called Par* 
velPs Farm^ confifting of arable, pafture, and meadow bndS| for 
which tbeic is a yearly modus of 4 L payable* 

3 The 
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1718. The defendant Parry confeffed, that in the fald year he held a 

' ■■ farm in the faid parifh, called Redfdak Farm^ confifling of the fame 

land} for which there is a modns of 1 1. 6 s. payable yearly. 

And all the defendants fet forth what tithable matters and things 
they had in the faid year ; and admitted, that they had not fet forth 
their tithes in kind ; but infiftedy that the plaintiff was not entitled 
thereto, but only to the feveral fums of money which they faid were, 
time out of mind, paid to the former vicars, and no other, in full 
of all vicarial tithes, and which fums they averred the vicar had 
received. 

The plaintiff replied ; the defendants rejoined ; and witneffes 
. vnxc, examined on both (ides ; and on debate of the matter, the 
court was of opinion^ that the faid feveral fums of money infilled 
on by the feveral defendants to be paid by them rcfpeflively as mo^ 
dufes for the vicarial tithes of their refpe£live farms are not good and 
legal modufes (A). 

H. 5 Geo. I. A. D. 1718. Scac. 

Lord ArundeFs cafe. [12 Vin. Abr. 255. pi. 3.] 

Whatcvi- IJOOKS of account, memorandums^ Wc. of a preceding vicar, may 
of account^' ^ made ufe of, as evidence for his fucceffor to fupport his 

memorum- demands, in cafe of tithes, ^c. by Bury^ chief baron, and baron 

H. 5 Geo. I. A. D. 1718. Scac. 

Gregory v. LutterelL [laVin. Abr. 255. pi. 3.] 

Evidenceto A PAPER 1639, figned, ticAo pro\^e a compofition for rabbitson 
rocmTm^" Brampton burroughs, by the predeceffor of the prefent vicar, 
cafes of flgc. was read by the barons [Page hstjitante)^ though no direft proof 
lowed more' that the defendant claimed under the perfon that Cgned it, the 
th^r^raJiy' warren (that is, burroughs), iic. it appearing, that it was of an an- 
other cafe, cient date, that the edates mentioned in it were as defendant now 

1 Wood's 

Deer. 1x4. had ; and there being proof of the hand- writing of one of the wit- 
S. C. 



(A) It is faldi that it appeared by the defendant's anfvirer, that the fmall tithes in kind 
demanded by the billy did not amount to more in that year than the pretended mc^ftt ; 
aad therefore the modufu were fet afidc* 3 Bum^E. L. 4x21 473. 

nelfes. 
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neflcSy i^c. but afterwards held, that it was not fufficient to fup- 1718. 
port plaintiff's demand for the uncertainty, as that there might be a ■■ 

warren at another place, or a piece of ground fo called, or the com* 
poiitioo might be fof other tithes arifiug out of (he warren. 



P. 5 Geo. I. A.D. 1719. Scac. 

Elarl of Scarborough v. Hunter and others. [Decree-Book, 4th May.] 

1)ILL by the plaintiff, as impropriator of the parifli of Hart iff, 
the county of Durham^ claiming twelve-pence in the pound for 
all (i(h caught in the fca, and brought into the port of Hartlepook 
and there fold, and the twentieth part of all fiih fo caught by the 
fifhcrmen of the pariOi and fold elfewhere ; all rcafonable charges 
being Grft dedu£lcd. 

The defendants admitted the plaintiff's title, and fubmitted the 
cuftoms to the judgement of the court, whether they were good or 
not. 

The plaintiffs replied; the defendants rejoined; and witneffes 
"were examined on both fides ; and on reading the depoGtions of 
feveral witneffes, and hearing what was in fi fled on by the plaintiff's 
counfel ; and it being admitted, by the anfwer of the defendants, 
that by cuflom the inhabitants of Hartkpook^ who were owners of 
boats employed in the fifliing trade, had ufually pai^ to the redlor or 
impropriator of the faid reflory of Hart a cuftomary payment of 
one twentieth party or twelve-pence in the pound (after charges de- 
duced], in lieu of tithc-fifli, and of all other tithes and fums of 
money which became due for and in lieu of tithe-fifli, and all other 
ecclefiaftical duties and payments, by reafon of the profits arifing to 
the owners of fuch boats ; but that fuch cuflomary payments were 
not clearly appearing to the court, the witneffes of both fides dif* 
agreeing therein, it was by the court propofed to the plaintiffs to 
accept of twelve-pence in the pound, or a twentieth part of the 
clear gain (after all charges dedu6led), for the tithe of the fifli taken 
by the defendants, without coils on either fide (/). 

Where* 



(/) It 1$ faid, S. C. Bunb. 43. that although the plaintiff did not prove bis cuftozn ai 
kid in rhe bill, yet by three barons againlt the chief baron an Iflue was dirc^ed to try, 
whether there wai fuch| or any and what cuflom ? although it was faid, there never was 
9UI inftance where either the plaintiff or defendant iniifted on a modus, and did not prove 
itj that it ever went to a tiial at Uw) it being effeatial cx> a moJfis tiiat it be ccrtaiu. It 




Irapropria* 
tor muft be 
made a par- 
ty to a^ili 
broufht 
agalnh hit 
Icflee, to 
ettabliOi m 
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'^Vfiereupon the plaintifis declaring theirconfent to accept of 
twelve-pence in the pound clear gain (after all changes dedodedj 
ioT the tithe of the faid fiOi ; and tiie defendants alfo confenting to 
pay the -fame without cofts on either fide, and without prejudice^ it 
was thereupon ordered and decreed by the court, by and with the coa« 
fent of all parties, that the defendants fhould feverally account with 
and fatisfy the plaintiffs for the tithes of the fi(h by them refpedively 
taken during the time in the bill mentioned, aHer the rate of twelve- 
pence in the pound for the clear gain arifing by fuch fi(h, alter all 
charges deduded. 



Tr. 5 Geo. I. A. D. 1720. Scac. 

Glofwil V. Trelawnej. [Bunb. 70.] 

\1I7H£R£ a man prefers a bill to eftablifh a modus againft the 
lelTee of the impropriator, he mud make the owner of the 
impropriation a party ; for this court will not bind the inheritance 
of any perfon, unlefs he is before the court. 

\In this cafe the bill was filed by the impropriator himfe^, Sti 
% Wood's Deer. 12'i.^ 

Tr. 5 Geo. I. A. D. 1720. Scac* 



Mow an ex* 
€fii£t]on 
from tithes 
•oghttobt 
laid. 



Benning v. Douce. [Bunb* 26.] 

^HIS was ^ bill for tithes. The defendant infifted, that the lan^ 
^ where, He. were part of the homefiall, Which is part of the 
biQiop of London's palace ; and therefore exempt from paymeot 01 
tithes; but did not lay it perfonally in the biOiop; and thb waf 
allowed by lord chief baron Bury and baron Price againfi Page^ tO 
be well enough, becaufe this exemption goes along with the Iaod»# 
although it would have been better laid by way of formal prefcrip^ 
tion ; as at law, that the bifhop for himielf, and his tenantSf bi/^ 



IS alfo objcAed, that the cuftom was illegal as it was laid ; for if it be a pcHbaal titb^i^ 
^ it was infifted upon, and as the court fetmed to think it, then a double tithe mv^ b^ 
payable, not only in another port where the filh is fold, but alio where the fiflienndi y^ 
hahxt. To which the three barons, againft the chief baron, faid, it was a good ctttoi^^ 



Cor that one tithe mrf be paid by cuftoBi| and one of coixun9a right. 



time 



i'lS'i oalibh 
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time out of mind, f^c. And as to lands belonging to a monaftery, 1720. 
they mull fct forth how the prcfcription is ; but, where the land — — 
itfclf is exempt, it is difcharged, in whatever hands it comes; and 
by the opinion of two barons againft one {in the abjence of Mm* 
iague) the bill was difmilTed. 

Tr. 5 Geo. I. A. D. 1720, Scac. 

Bailey v. Peaftly, [Bunb. 26.] 

T> I LL for tithes — defendant flood out until a fe^ueRration, and the in tdur 
^ bill was taken pro confeffh. It was moved for the defendant, that ^frithcs"Tf 
upon paying the cofts, the value of the tithes might be afcertained, ^oht afcer- 
and reduced either by the taxation of the mafier, or by the oath of the pjaiu- 
the plaintiff himfelf; but the court would make no other order, 
than that the plaintiff (hould (hew caufe, why he (hould not confent 
to give his oath to the value* 

P. 6 Geo. I. A. D. 1720. 

DoJfon y. Olher. [Decree-Book, 1 6th May.] 

npHE plaintiff, as re£lor of Hujierpoint^ in the coimty oi Suffix^ filed 
his bill {inter ah) for a difcovery, account,^ and payment of the 
tithes of a ni^er corn-mill, and for the great and fmall tithes of the 
farm and lands occupied by the defendant, according to the fol- 
lowing rates, viz. every tenth toll-difh, or pint of corn, received 
by tUt defendant, for corn ground at the .faid mill ; and the titbca 
(h kind of corn, grain, hay, milk, and calves. 

The defei^dant admitted, that he was occupier of the mill and 
farm in the bill mentioned; but infifted, that the mill, having been 
built beyond memory, was an ancient mill, and ought not to pay 
tithes ; and that, for the other tithable matters, the plaintiff had, 
for the time demanded by the bill, received the tithes of his coro^ 
^grain, and hay, in kind ; that he had, according to agreement^ 
paid him tithes for the calvea he had ; and that as to the tithes of 
bis milk, he had fet out the tenth part in fuch manner as is dated 
in the anfwer. He confeffed, that he had five perfons in his 
£imily above ftxteen years of age, but faid, that he knew not wbe« 
ther any Efi/}fr offerings were due for them. 

nTiie plaintiff, by a fpecial replication to the defendant's anfwert 
stdiiiK.cd that the defendant had paid the great tithes of cora^ 

grain, 
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1700* grain, and bay, and therefore waived his ri|jbt thereto, aoddtf. 
■ charged the defendant from the examination of wknefles concern- 

ing the fame; The caufe being at ifliie on both fides, and wit. 
nefles having been examined for both parties, it came on to be 
heard on the 23d day of February laft, urhen, upon reading fevcral 
depofitions in the caufe, the court dire£led it to (land over for for- 
ther hearing, and it came on to be further heard this day, when 
the plaintiff relinqui(hed his demands of tithes of calves. 

The court, after reading feveral proofs, ordered the defendant to 
account for tithes in kind of his milk, for the time demanded by the 
bill, unlefs he could prove before the deputy remembrancer the tine 
when the plaintiff fent a note to him in writing, lignifying4hcrein, 
that for the future he, the plaintiff, expefied the defendant to fet out 
the tithes of his milk upon every tenth meal, and that the plaintiH' 
*" would fetch it away ; and, in fuch cafe, the deputy remembrancer wa 
ordered to take the account only from the time of the delivery of the 
faid note. But as to the demand for the tithes of corn and giraii 
ground at the com mill, the caufe W2|S ordered to (land over for 
counfel on both fides to be heard on the point (/(j, and for the 
conrt to give their final opinion therein. 

The caufe accordingly Aood in the paper the 4th of Maj 1721, 
and after hearing counfel on both (ides, the court was divided in 
their opinions, which they gave ferlatim (/), touching the titbet 
of the faid mill, and neither party afterwards made any applies* 
don to the chancellour for a rehearing before him and the barons; 
but on the 29th day of November 1 721, the plaintiff, by his coun- 
fel, confenting in court to waive his further profecution for the 
tithes of the faid mill, it was ordered, that the defendant (houtd 
fliew caufe why the deputy remembrancer (hould not be at liberty 
to proceed to take and (bte an account of the tithes of milk and 
Eajler offerings, which order was made abfolute on the 9th of 
December following. 



(i) The queftion was, whether tithes of an ancient corn«mill, that had never paid tit^ 
were payable or due of common right ? S. C. Bunb. 73. » 

(J) The following opinions are t^ken out of the exchequer chamber roinute-boek» vi*- 

Mr. baron Page. — No tithes due for an ancient mill, for which no tithes have beeo 
paid ; tithe of a mill is a perfonal tithe, and the defendant ought not to account. 

Mr. baron Mon/itgi/r.'-— That the defendant ought to account for the tithe-niill by pf* 
ipg the tenth toiUdiOi. 

}Mr. baron Price. — ^The fame opinion. 

Ld. chicT baroB Bury.^^Qi opinion the defendant ovght^iiet to account. The ^ 
divided. ^ 
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P. 6 Geo. I. A. D. i^ao. Scac« 

ydrdan v. Colby and btheri. [Bunb^ 6i.] 

1>ILL by a re&at for titbe-wood» in the pariih oi LitHe ffModj ^^^ 

in the county of Salap^ as it had been paid time out of mind in fcribe ia 
that pacifli) againft the defendants, as vendees of Sir ffllSam For- mudSlfo^ 
f€ft§r. The defendants in their anfwer (ay> that no' tithe had been <^^><c-wood. 
paid for this coppice- wood, called Holtrook Cafptdj -when felled everde- 

before; and that they never beard, that /any tithe ornMiA/x had been t^^^l 
paid for wo<»d in that parifh. wood it dim 

, It ivas infifled upon for the defendants, that tithe- wood was- rigJktf 

not due of ccmmon right ; and that therefore the proof lay upon dw^^ 

the plaintiff i and that it was only founded upon a canon in biOiop ^* G» 

Stratford*% time, in the 17 E. 3. and therefore, the defendant 

need not allege any prefcription or cuftom by way of exemption. 

But it was anfwered for the plaintiff, that occupiers muft always 

fet forth an exemption. 

And by the court ; the defiendant ought to have fhewn fome ex« 

•mption ; and there is no inftance, that a parifli can prefcribe in 

non ikcimando for tithe- wood ; wealds and hundreds axe upon another 

•onfideration. 

Bat note, (fays Mr. Bunbury\ though the defendants wel^ 

decreed to account, I do not find that it is yet certainly deter* 

mined, that tithe-wood is due of common riihi. 

Tr. 6 Geo. I. A. D. 1720.' Scaa 

BTifi y. Chandler. [Decree- Book, X5ihjuly.] 

1>ILL by the leflee of the re3ory of Maidfiont^ for th^ tithe of Hopi ddi*^ 
Bops in kind. The defendant faid, that he paid the tithes of every tcmh 
early hops by the bulhel after they were picked, and the remainder J5J*J?^'„*^' 
by ftripping the bine» from every tenth pole or hill, and leaving pi^M. 
them on the ground for the plaintiff to pick ; and that this it at s. c.* *^ 
equal a mode of tithing, as fettiog them out, when picked, by th« 
tenth buQiel. 

The court declared, that bops are not tithable until they ira 
picked, and that the tithes thereof ought to be paid in kind by tbt 
bufliel, viz. every tenth bufhel of the whole after picking ; aiil[ 
they ordered the d^ndant to account accordingly* 
vou II. s s 
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1720., - 
' Tr. 6 Geo* I. A. D. \^^o. Scac. 

The Bifhpp of Exeter v. Trnubari'dxA othen. [Bunb. 47.] 

Teoder of j ^ ^ bill for tiches, the defendant, as to fome of them, infifted upon 
titheiy ad- a VMdus \ but admitted othen, which he had not paid, and ha?* 
Mfwcr. * ing omitted to make a tender for thofe admitted by hit anfwer, be 
upon motion obtained an order, that he might be at liberty to 
pay fo much money in lieu and fatisfadion of all his tithes, not 
covered by the modus^ together with the plaintiff's cofls to 
that time, and the plaintiff to proceed at the peril of coSt. 
But Mr. Bunburj believes this was by confent ; and f((Se to 
Amn. cafe fupra. 

Tr. 6 Geo. I. A. D. lyto. Scac. 

Lovedaj v. Moonr. [Decree-Book^ 13th July.] 

^^/' n ILL by the redor of Htdfor in Buch^ for .tithes in kind of the 

Hxm moJut ^^ defendant's farm. The defendant infifiedon a nwdm of 241* 

inftance, on a year, payable in lieu of the tithes of the (aid farm, 
nob^i?^ The,court declared, that the modus was too great a modus for dr 

Sed ride jai() premiles, and thereupon ordered the defendant'to account far 

i^ the value of bis tithes in Idqd. 

M. 7 Geo. I. A. D. 1720. Scac. 

Fijbir V. Leaman. [Decree-Book, i6th Nov.] 

, 1^^^^ ^y ^^ plaintiff, as reflor of Hemyoch in Dewnfiin 

(InOr al.) for agiftment tithe of lands called Oey Park. 
The defendant Leaman faid, that his father, for three years, bad 
held and enjoyed Qej Park ; but infifted, that he had fully p^d and 
compounded with the plaintiff for the tithes of the fame. He de- 
nied that he had ever rented, occupied^ or enjoyed, as tenant, any 
mePuage or lands in the parilht oc to ^ tithable pliTCes thereof 
or that he had ever bred up, fedy depaflured, or agifted, on d» 
faid farm, any horfes or other cattle, as m the bill ts alt^; 
and laid, that he was a butcher, and boarded with his father, but 
ihat he rented lands in Ckhydon piirifli, and did fonietimes bring 

home cattle from a fair hte at night, and put them upon the t^ 

% -firm 
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fiirna called Cley Parity but that he drove them away the next mom- 1 720. 
inghorre to his faid parifh, and tliat he had faiisfied his father for th6 .: 

fc^me before this fuit was commenced; and therefore he is ad vifed 
that no tithe is due from him to the plaintiff. He confeifed that 
he had ufed the trade of a butcher ever fince the expiration of his 
apprenticelhip with his father, and had bought all forts of cattle 
in the way of his trade, but had never depaftured any of them ia 
the patifh of Himyocl^ other than as aforefaid ; and he denied that 
any tithes were due from him as in the bill is alleged. 

The plaintiff replied ; the defendant rejoined ; and witnefles 
were examined on both fides ; and upon reading the proofs taken 
in the caufe, and hearing counfcl fully on the matter, it is or^i 
dered and adjudged by the court, that the b»ll be difmiffcd (m), with 
cods to be taxed by the deputy remembrancer. 

M. 7 Geo. I. •A. D. lyio. Sc^c. 

Fox V. Rutiy. [Bunb. 87.] 

"DILL by the vicar of Melkjham again ft a parirtiioner for tithes. Court de- 
An iffue was direflcd to try whether a parcel of lands, called caToi/re^" 
IJhy^ ufually paid tithes to the vicar of Melkjham^ of to the re6lor ^"''" **^ 
o{fVhaddon (who was not before the court) ; the jury find, that JJ^wc «i»«c- 
it had paid tithe to neither; and upon ih^ pojfea returned, it was wh^ther^' 
infilled for the defendant, that by this finding the court could u"u^f,^*'L 
make no decree, for that they had no fatisfaclion by it. rahim, or 
But, by the courts the vicar is endowed ofallfrnall tithes within the tor, tiiougK 
parijh^ &c. and the defendant's defence, both in law and equity, **»^J"«7d** 
is falfified ; and though tithes have never been paid, yet the vicar thai they 
has the fame right to all within his endowment, even without ufage toeithcr. 
(unlefs a ufage to the contrary is (hewn) as the reflor has of com- 
mon right ; in which laft cafe a man cannot infift, that tithes have 
never been paid, which is a non decimando ; and decreed for the vi- 
car accordingly (»). •* 
— __«.^ ... ■ ' » 

{m) The court agreed, that the demand ought to have been againft the occupiei of 
the land for the agiftmem tithct, if any had been due ; but the barons thought th^Jt 
nothing was due ; and Mr. baron Vag% obAwtdy that ns to what had been faid, that 
the demand might be either againft the joccupier or the agtftor, it could not be ; for th« 
famt duty could not arife in two different perfoat at the fame time. S. C. % £q. Abr. 
Tr3- S. C. 8 Vincr Abr. 38. pi. 7. Bunb, 3. 

(n) The words of the decree were, that " it being found by the verdia, that the 
ground lies in Melk/kam^ the court was of opinion, that the tithes of common right are 
due to the vicar of Mdkflum ; and that the non-payment of them has not cztinguilhed 
Kis right, 

S ^ 



42$ 
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P. 7 Geo. I. A. D- 17111. 

Gumley v. Fontleroy. [Biinb. 60.3 

Atthougti » T^^^^ ^y ^ ^'^^^^ ^^^ tithes, 'the deFendani pleads, that the plaintiff 
pleaded, yet employed a perfon to colledl the tithes, and that he tin 
^'ndvihife defendant paid the coUcflor 5 1, and does not fef forth ^ua* 
muft be ftt titles and values ; (b the plea was over-ruled with cofts ; for tbis 
^^^ court never admits a plea, even of a mod^s^ to cover the difcovof 

of quantities and values, becaufe the defendant may die before drey 1 
go to examination i and then tithes lying only in the perfonl i 
knowledge of the party, there would be no way of coming to tbe \ 
knowledge of the particulars ; and the cafe of Randal agaioS ; 
//if^^ and others, Eafter term, 13 Car. 2. was denied, anditw4 
f<ud, it had often been fo. 



P. 8 Geo. I. A. D. 172 1. Scac. 

< 

Pye V. Rea. [Bunb. 72.] • 

rendant;id- D H.L by a vlcar for tithes. The defendant admitted in his aofivt% 
tiff'Vtitic^* ^^^^ ^'^« plaintiff was entitled to all forts of tithes, but infiici 

fithes, he upon a fpccial exemption ; upon thisadmiflion the plaintiff wttOflt 
Ihew any. , Obliged to fhew any fpecial tiiie, either by endowment or pi^ 

T^uvjo. fcription, which otherwifc he ought to have done, 
s. c* 



Tr. 7 Geo. I. A. D. 1721. Scac, 

Turton V. Claytcn. [Bunb. 80.] 

"n ILL for tithes by the rcQor of Sta^di/h^ in the county of i^ 
cajler. The defendant inflfted on a modus of three-peace Itf 
houfe, hay, hens, and yard, viz. for hay a penny, for an boufel 
penny, for hens an halfpenny, and for yard an halfpenny. 

By the opinion of the whole court ; this is a void modus^ taking ^ 

cither diftrlbutively or entirely ; for, as to the hay, a penny is w 

./cafonable i for if a jnan has Oxty acres of hay, he pays onljr« 

l^ny, and if he lets them to fixty feveral perfons^ they ftaUpqf^ 

penny a-piece. Defendant decreed to accompt. 1 



Difliibutxvc 
modyftt are 
fioc good. 
2 Wood's 
Decree. 
xSo. S. C. 



CASES.' 619 

iTr. 7 iSco. I. A. D. 1721. Scac. 

I ■ 

franifyn and others, PariQiioners, v. The Mailer and Brethren of 
St. Cro/s, as Impropriaton ; Bennett their Leffee ; and Jinkins 
the Vicar of the Parifh of Farthaniy in the County of &»/&• 
ampton. [Bunb. 78,] 

^r«HXS bill was brought by the plaintiffs, the parifhioneHi againft ^^*^*'T^ 

the defendants, to eftabliOi certain modufes in the parifh ; the milch cow, 
firft modus infifted upon (0), was twelve-pence for a milch cow; the fw cv^y^ 
fecond was fixpence for every calf killed and fold ; the former (/^) ^jjjjf** 
of them was adjudged to be a void modus^ being too rank ; the too rank. 
iame being above half the value of the milk at the time the modus Deer, xsl 
was fuppofed to commence. • ** ^• 

The vicar being endowed of fmall tithes, and hay> it was de- 
creed, that he was thereby entitled to l^ops (f ) being « fmall tithe, 
though of growth fmce the endowment ; andalfo to ciovtr^ fainfoiti^ 
pnd rye-grafs, which zvejpecies of hay, that U the /<ii»/. No tithft 
due for after-pailure, or cattle fed on ftubble. 
' Although by the endowment the vicar was to find the facni* 
ment wine, yet the court were of opinion, it Chould be found by 
the pariQiioners, according to the dire6lioa of the canoDi 

Note. Where altaragium is mentioned in old endowments* 
^d fupported by ufage, it will extend to fmall tithes, but iwt elf^« 

M- 8 Geo. I A. D, 1 721* Scac. 

Baier and others v. Sweet. [Bunb. 90.]] 

YN fhis Cfife it feemed to be admitted, that wpol of lambs (hall pay Titl^-wool 

tithes, though the lambs had paid tithes two months before ; though tht^ 

and that there ought to be p^id ti^hc for the agiftmcnt of yearlings, ^fo^'^,^ 

l^ing a new incf^afe. be paid 1 



and alfo, 
for Uie agiftment of yearliogt. 



* ■ J P- . ■! ■■ ■I Mm^i^m^^^m^^i^m-^mmmmmm^imi^ft 



(p) The firft nt^i was izd. in lieu of t)ie milk or whkc fbk of cvtry cow 9ialdiiiC 
inilk. . '^^ 

(/) Both modujn wfrc held void af Coo rank. 

(f) As to hops a cafie was imadc} but how difpoicd of 4wt not Sfptar. 

• »3 



630 C AvS. E S. 

M. 8Geo. L A. D. 1721. Scax:. 

Heaton^ Impropriator of Garnthorp^ in Lincoln/hire, v. Regale 

[3 Burn's E. L. 456.] 

xft Auguft, ^HE defen()ant mfifted on a cuftom in that parifhy to iet forth 

>i V oro- • ^'^^^ '^"^'^^ ^" ^^^ fi*"^ ^^ -''^^^ i '^"^ ^^^ ^^"''' difallowed 
p<rr iimc to i(^ for that they were not fit to live without their dams, as appear- 

fitlic Jambs, ed by the depofitions in the caufe ; and it was referred to three 
neighbouring (uftices of the peace, to inquire what was a fit time 
for fetting forth tithe lambs in that country ; who certified the firft 
of 4^guJ}y in their judgement, to be a proper time ; and the court 
ppproyed of it. 

■ < 

M. 8 Geo. I. A. D. 1721. Scac. 

Crofts^ Re£lor of Upper Clatford^ in Hampjhire. 
r [3 Bern's £• L. 456.] 

Cuftom to . ^H£ defendant infified on a cuftom in that parilb to fet forth 
tkU-[ami» ^'^^^ lambs at Saint MarkU day : the court declared it to be a 

?J Sj, void cuftom \ and that the time for fetting forth tithe lambs is, 

day, ^oicL when they are fit to live without their dams, and thrive 00 the 
fame fooid which tl^ir datn live$ on, a;^d when the owner weans his 

H. 8 Geo. I. -A.D. 1721. Scac. 

Pbcocl y. Tiimarfh. [Bunb. 102.] 

1)1 LL for tithes of houfes, not within the city of London and fo 
^ not within the fiatute of 37 H. 8. r; 13. 
^ It was admitted by the plaintiff, that the (]emand was agalnft 

common right, and he did not allege this payment to be either by 
cuftom or prefcription, but that this was the only provifion for 
St. Saviour^s^ Souihwark^ iti right of which church the plaintiff 
claimed. 

It was proved, that the houfes in the parifli had, fince the year 
1653, generally paid twelve Piillings a year ; but no proof that 
defendant's hpufe had paid for twenty- five years, but by one fingle 

witnefs; yet the court decreed an account lyitbout di^eOtnff 
jm iffue* 



CASES. 631 

P. 8 Geo. I. A. D. 1732. Scac. 

Goidardv. Kebk. [Bunb. I05.]i 

BILL by the reSor of Caftk Eaion^ iq tbc county of /SPT&x, foe AMjAi^if- 
tithe. The detendant inMsupoa feveral moai^i. i« Three- time being 
peace for every milch cow, in lieu of tithe milk. 2. Three-peace ™henM^ 

Eor every lamb yeaned in the parilh ; but this was oiven up as too ?^*f\ 

• / I 1 r « #. . . Milch cow.. 

Bnk, tor ten tbree-pences amount to the prelent yalue of a lamb. Three.pence 

3. One {hilling for a dry cow and ox depaftured, djfr. 4. One ^MnlT^ 
penny for each dry Oieep, not^ fliom in the parilh. c. Three- ^^'*^' . 

' ' - » , r „ r~ J In Redding. 

pence for every colt fallen. ton v. Nice, 

It not being alleged at what time thefe modujes were payable, the f \v^^^ 
JefeDdant was decreed to account. Note, the reporter believes this P^?** ^^' 
IS the firil initance m a court of equity that modujes \ttx^ difal- </«/ was al- 
lowed, upon this reafon ; but the editor of Burdmry refers to the '°^^*** 
ak& of Pemberton and Sparrow^ Tr. 9 Geo. I. and of St. Elof 
vA Priory Hth 10 Geo. I. and alfo further obferves, that there wai 
the (ame refolution in feveral cafes (ince that time. 



P. 8 Geo. I. A. D. 1722, Scac, 

Bakery. Planner^ andqthers. [Bunb. io8.] 

Bill for tithes. Exception taken to the anfwer, that the de^ Quantidet 
fendant doth not fet forth quantities and values ; the defendant of tithes 
fets forth what tithable matters he had, and fays, he had no other ™Jthpart?- 
tithable matters whatfoever. cuiaiiy. 

Barons Price and Page thought this infufficient ; and that he 
Oiould have fet forth particularly << that he had not fuch and fuch - 
things as charged in the bill (r) ;" and upon their opinion, the ex- 
ception was allowed. 

Baron Montague thought it would be well enough, if the de- 
fendant fays he has no other tithable matters in the bill mentioned. 
But note, then it might be thought infuflicient, if there was (as is 
ufual) a general charge in the bill, that the defendant had divers 
^her tithable matters* ' 



(r) The reporter notei^ tliat this fcenis very extraordinary, and contrary to the conf^^int 
f^ctbod pf diawio|; anfwcrs. Id . ib. 

6 S 4 
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CASE s; 



Tr. 8 Geo. 1. A- P- 17^2. Scac. 

The Bifiiop of linciln v. Sir ffiUiam ^llis and others. [Bunb. 1 1 o.] 

S^***** YTPON a bill fof dtbes, as rcQpr of fiameji^ \n the county of 
wherein tbt ^^ Uncoln^ the defendants infilled, that the lands were parcel of 
S^Do?!^ P!^^ of ^ greater mqnafteries, diflblved by f he flatute of 3 1 JF/. S-r 

tor^wua -f ■ 

pvty, wU A decree was ofibred to be read in evidence, wherein Sir Thopias 

£1 reii in Skifwifb^ leflee of the then bifhop of Lincoln^ was plair^tifT, againft 

f'^^W^ tbe then tenants of the land ; but it was objdfled to the reading of 

it; for that no adroiffion of the leflee fliall bind hini that has the 

inheritance, aqd who was no party to the decree. 

But by the opinion of the lord chief baron Monfi^uet and barm 
fricii it was read ; who faid, they (hould have made no doubt of 
leading it, if the lefllso hac} prevailed ; and therefore they faw nq 
reafon/ why it (bould not» fince he did not prevail ; but baroq 
Page was of another opinion, and bis rfafotis feemed to bp th^ 
better. 



Tr. S Geo. I. A. D. 1792. Scao. 

Baily y. ff^orralL [Bunb. 115.] 

M • Ull ^ n ILI' by plaintiffs, as leflees of the refior of Winterbourvif for y 

tiAtf^Ti^ a portion of great and fmall tithes in Stoke Gifford^ being a neigb- 

Immpb^^* bouring parifli ; and the tenants and the lay imprbpriatpr, who claimed 

^t vicar of |he great tithes \u Stoke Giffori^ were made parties ; but, becaufe 

pufru a the vicar of Stoke Gifford^ who m)j;ht be entitled to the fmall tithes^ 

i^^* was not made a party, the bill was ordered to be difmiffed \ but| 
Vpon applicatioui ftood over with liberty to amend, 

Tr. 8 Geo. I. A. D, 1722. Scac. 

Petifice^ vicar of Dodderhllf in fForceJlerJhire^ V. Dugari* 
iMifm [3 Burp'sE- L. 420-] 

iet'afidt, ', JLfOJ)USof 4L I OS. for all fmall tithes, arifingon an efiate 
^*^M' c^iWtd Imfney^ fet afide, becaufe no day of payment was fef 

|Kof ii^ (kt forth by the defendant, in his anfwe^. 



~ CASES. 633 

• -* . _ . 

H. 9 Geo. I. A.D. 1723. Donl. Proc.», .. 

Bamtty.Trtpafs{s). [2 Br. P. C. 437.3 

npHK plaintiff became vicar of the parilh of Su Giles withiui Crip^ On i bin ' 

^ f legate in April 17 17, and in Trinity term 1719^ he exhibit^ u^rf^ 

Jiis bill in the court of exchequer againft the defendants, at oc- ^^J^*^ 

cupiert of houfes within the faid parifli, for tithes, after the rate of t€rtherace«£ 

as. 9d. in the pound, according to the yearly rent of their re- \^ l^J^ 

fpeSive houfes, and grounded his demand upon the flatute and d»- '^^. *^* 

cree of 37 //. 8. r. 12. . the ftat. 37 

The defendants, by their anfwer to this bill, admitted, that du- fi?'ti^* ^ 



ling the time therein mentioned they had refpe£Uvely occupied ^k^I!|^^* 

Jiodcs within the (aid parilh, viz. the defendant Tr^^o/i a houfe reaed «b 

of tbe yearly value of laK ; the defendant Beckett a houfe of the whether a^ 

yearly value of 16 L ; and the defendant fTitcbell, two lioufes of {^"^^ 

the yearly value of 22 1. But they infified, that no fuch demand noney^thas 

was ever made as 2s.9d. in the pound, by any former vicar of toma^'paf* 

the pariOi ; nor was the fame ever heard of within the parifli, till ^'J^ ^ ^ 

the plaintiff became vicar, which was but two years before the <i«f«ad«itN 

commencement of thefuit; and they further infilled that they been paid} 

were exempt from fuch payment, after the rate of 2 s. 9d. in the J^ ^^L^ 

{Kkind, cither by virtue of a provifo in the faid ftatute and decree, '^«|« ^s 

wberd)y it was provided and decreed, «< That where a Ie(s fum ^ny^!^ti^ 

than after the rate of 6 fd. in the 10 s. rent, or lefs than a t* 9d. oub'sa 

in the 20 s. rent, hath been accuftomed to be paid for tithes, that ^^p- <9k- 

then in fuch places the citizens and inhabitants fliall pay only after 568!pl.3!!!S! 

fuch rate as hath been aceuflomed," or by fomc other lawfiil ^^^^^'^J^ 
Kays orniean9« 






(i) It it faidy that this cafe being a matter of great confeqiience, the court of exchequer 
took time to conitdcr of their decree. See Sunh. 107. And To they certainly ^did j for 
Itappcirsy that this fame caufe came before the barons at no lefs than feven different 
periods, in various (bapcs, vix. in Trinity Term 1719, a Brown 437. pi. 69. 0&. 27, 
X73^ * ^'•w^ 43?. ^Ftbruaty 11^ 8 Ki*. Abr. 568. pi. 3. n. .j1fri/i9, 1 Br^ 
439. Affilxft^ Bunh. jo^. pi. 166. and OilUer z6, i Brown 437. pi. 69. Id. 439. 
Bmnh. 107. and aJl in the year 1722 ; as alfo in Jmnunry ii^ 1723. BunK 143. pi. atjt 
ind in Michat/mmi Term, 12 Geo, I. 1726, GiJS, Eq. Rep. 191. bcfidei the Iteaiing dft 
tiic ippc^lf M^rgk 7| 17221 in the Lords. 1 ^r. Ap. in Pari. 439. 

The 
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CASES. 

The caufc, being at ifluey and witnefles examtned* was beard 
on the ayth of OSiober 1720, and tRcre being no proof that the 
2 s. 9 d. was ever paid or demanded within the faid parifb, (ill by 
the plaintiff's bill, and fome doubts arifing concerning the fame, 
the court direded that a cafe, as it appeared upon the evidence, 
Ihould be ftated and fettled by counfel, on both fides ; which was 
•ccordingly done to the efFed following, viz. 

That there was no proof in the caufe, whether the houfes in quef« 
tion were, or any of them was, in leafe, at the time of making 
the faid a6):^ or not, or that the fum of 2 s. 9 d. in the pound was 
at any time paid accoxding to the value of the houfes, by vinue of 
the flatute and decree of 37 //• 8* but it was proved by fome 
of the plaintiff's witneffes, in their crofs examinations on the pan 
of the defendants, that, till the time of the prefent vicar, they oevet 
heard of any (och demand as 2 s. 9 d* in the pound for tithes, 
within the faid parifli* That in two ancient titbe-books there ^ 
peared to be charged for tithes againft the names of the then occii^ 
piers of Tnfafs*% faoufe, the feveral furos of 5 s. and 3 s. 4d. ; asd 
' in another ancient tithe-book, the feveral fums of 5 s. and 3 a. 4^ 
and 2 s. 6d. ; which laft mentioned fums of 3 s. 4d. and 2S^ 6di 
were proved to be the coUe£lor's hand- writing, but the 5 s. cbaigt 
againft Trepafs*^ boiifc was of another hand- writing : and, in an- 
other book, the feveral furos of 38. 4d, and 2s« 4d. were fo 
charged, and proved to be of the colle3or*s hand* writing ; »id tbat ^ 
» certain fum annually, or modus^ in relation to Trefajft bode, 

proved to have been paid, but as aforefaid. That in another 
book, conunencmg in the year 1708, and ending in the year 1713* 
Bockef% houfe was charged i s. 6 d. and tViuMl*^ boufe I s. eacl** 
r quarterly. It was proved by one Suretys^ that for nine yearsy di>^ 

ling the time bilfaop Fowler was vicar of the parifli, he, the £m^ 
SuretySf lived in Tr€pa/s*s houfe ; and, during that time^ ne^^ 
paid more to the vicar than 10 s. a year, 2 s, 6 d. a quarter : ther^' 
fore the queftion on the faid cafe was, whether 2 s« 9 d. in tb^ 
poiind of the yearly rents of the faid defendants refpe£Live hoofi?^ 
was due for tithes, by virtue of the faid fiatute, and decree ^ 
37 H. 8. or not ? 

This cafe was twice argued by counfel on both fides ; firft> o^ 
18 Jpril 1722, and afterwards on 26th O^eber following* 
Glib. Eq. ^^^ ^^^ plaintiff it was argued, that the fum of 2 s. 9d. in tb^ 

Kcp. 1 92, pound, ought to be paid by the decree on the ^flatute of 37 //• ^' 
€. i2\ aad the^ looked upon th^t fiaCute to be the general law oi 



CASES. 635 

tithiflg 10 the city ; and that if the deFendant could not fet lip a m^- lia-i. 

ins or coropoGtiony whereby it appeared that they paid \c{$j that »_—.«. 

this rule of tithing ought to take place. And they made feveral ob- 

jedions to this iff^ir/ fet up by the defendants; as, ift, That it 

was not proved to be time out of mind, and nothing lefs than an 

immemorial cuftom ougTit to be a bar againft a common right. 

2d, It was not fet out, that the modus was paid annually, or half 

yearly ; and if the particular time of the payment of a modus be nor 

(et out, thclnodus is not well pleaded, nor is it a good bar ; and 

the reafon is, becaufe the original agreement muft be certain, that 

the perfon may know when and what to demand ; but here there, 

was no time fet forth in this modus ; and therefore it could be no 

good bar ; nor was the modus tendered to the plaintiff. 

In this cafe they quoted tor the plaintiff a decree, in the 16 yac. i. 
wherein the court had decreed as. 9 d. in the pound ; and likewife 
the cafe of St. Swithins^ Sheffield and Serjeant^ in Michaelmas 1657 9 
and likewife the cafe of Umfrtville and Plumfieady, Trin. 27 C, 2. 
Grant 2Jii Cannon^ Mich, ^ff^ Land Mary. Sir Patience ff^ard 2ind 
odiers iferfus Kidder^ ^ ff^ii. d^nd Mary. Sayer verfus Munford^ 
Mich. 6 WiU and Mary ; and the cafe of St. Bride^s^ Townly and 
fTilJon^ (/) 7th Juhf 1705 ; in all which cafes the court had de« 

creed 



(OThis was a bill filed by th« leflee of the dean and chapter of Weftminfitr^ (who was 

a> attorney) co enforce, from the inliabitanttof the parifli of St, Brid^i^ in Lottdon^ pay. 

^i^ of tithes, according to the rates decreed by the ftatute 37 H. 8. r. 12. The dcfend- 

*^ pleaded, that an ancient rate had been uninterruptedly paid in the f»id parifh, until in 

^ year 1666, wiien the faid parifli, excepting a few houfet, was burnt down by the fire of 

*^>idoiti that afterwards the ftatute ax U 23 Car, z, c. 15. dire^ed, that the irapro- 

Wators-of the dtftioyed pariflies fliould pay to the refpefiive incumbents the fame 

'^Oniet as had been ufually paid to them before the faid fire ; that fizty pounds a-year 

W bMD ufually paid to the vicar of St. Bn'dt't; that in the year 1675, there was a 

lioeral ifleflment made on the faid pariih, both. for tithes to the impropriators, and the 

^gmented titbci to the vicar, by which the vicar's maintenance was increafcd to one 

kiodrtd and twenty pounds a-year ; and that tbe faid afTeflroent had been conftantly 

•dheied to and obferved; and the defendants, W&r fetting forth the faid rates made la 

1675, and the annual rents of their refpefVive houfes, infilled, that they were only 

liable to pay the faid rates in lieu of tithes. The feveral ancient books or rentals of the 

thhei of the faid parifli, from 1639 to 1676, were read in evidence. But the court 

decreed, that the defendants fliould pay after the rate of 2 s. 9 d. in the pound, on the 

yearly rents of the houfes, fliopt, warehoufes, and cellars, purfunnt to the ftatute 37 //. 

lb c, I a. Vfom this decree the defendants appealed to the houfe of lords, ftaring how* 

a iboicwhat weaker cafe than that which they had infilled upon in the anfwrr^ 

cafes delivered to the Houfe, which I h?YC taken from the Lambeth library, 

fmitif— MS. »€!!.. eoi are M fbll^wt : 

They 
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CASES. 

1^23. creed the fttm 6f 2 s. 9 d. per pound, accordiii^ to tbe £ud fiatnte 

■ and dectee* - 

And 



They ftated that they were occi/pien of (everal houCes, &e, in St. BnJe't pariihi ae 
rcAory whereof is impropriate and belonging to the clean and chapter of IVefmnftr, 
Thai by an aA of parliament and decree therein mentioned, made in the 37 H. 8. ir is 
ena^ed and decreed^ that the citizens and inhabitants of the city of iMndm and the liber- 
ties thereof, (hould pay of every 10 s. rent by the year, of all hou(ei^ (hops, wareboufes, 
cejlars, and ftablcs, x s. 4{d. ffr annum^ and of eveiy xo s. rent, as. gd. and foibuve 
f be rent of £0 8. by the year : which a^ may be reafonably prefumed either to hsTc beca 
repealed, or not thought 6t to be put in execution ; for that no parifli in Landm pays :i. 
9 d. for every 20 s. of the improved rents for the t^hes of their houfcs. That if the find 
z.€i and decree were not repealed, but was ftill in force, yet there is a provifo in tbe iaid ' 
decree contained, that where a lefs fum than 2 s. 9 d. in the 20 s. rent bad been accuf- 
corned to be paid fot. the tithes, that then, in fuch places, the citicens and Hihabitanti of 
iMuUn and the liberties of the fame (hall pay butafter fueh rate as hath been accofto^xd 
That IS. 9 d. according to the improved yearly value of (he boufes, (hops, f^e, io the^ 
parifli, was never paid in the pari(b for the tithes thereof, and above the fum of 3<1.^ 
pound was never paid by the inhabitants or any of them to the dean and chapter of ^^o 
minftry then* leffees or farmers, or any of them, for or in lieu of tithes of houfe^, (hops, 
&c. in the faid parifli, nor was tiiere ever till very lately any greater fism demanded ty 
them for the fame ; which, in all probability, would have been done, had there bees ^ 
great a fum as 2 s. 9 d. in tbe pound due and payable. That by an a£t of parlijtiiMBt 
made in the iid & a 3d years of the reign of the )ate K. Charhi t. c,i$. reciting, Wbot- 
as the tithes in the city of London were levied and paid with great inequality, and are, 
(ince the late dreadful fire there, in the rebuilding of the fame^ by takiof away.l(Vnc 
houfes, altering the foundation of many, and the new-ereding of others^ fo difordercd, 
that, in cafe they fliould not, for the time to come, be reduced to a certainty, many cod* 
troverHes and fuits at law might thence arife ; it was enaf^ed, that the annual certain tithe 
of all pariflics in the faid city and liberties thereof, the churches of which had beeadt- 
jonoiiflied, or in part conCumed by the late fire, fliould be as fblloweth, (that is to fay)f 
the annual certain tithes, or money in lieu of tithes of the faid parifli of St. BriJt% rioL 
and the tithes of other the faid pariflics in the faid city and liberties, the churches of 
which were demoliflied, or in part confumed, were reduced to a certain annual fum. Tb^^ 
by the faid fire all the houfes in the faid parifli, except fome few, were confumed; ao^ 
the rebuilding of the faid parifli, great alterations and confufions were made, by tcafoo 
that feveral ftreets were enlarged, for the public Ic good, by the laying of feveral houTiN 
into the faid ftreets, and in the building of others in other places where none were befbr^ 
and by reafpn of the rebuilding of fome houfes of fome of the inhabitants upon part only 
of the ground where formerly others ftood, whereof the appellant fTi/frn^g boufe was 00^ 
That, as humbly conceived, the tithes of the (aid parifli being reduced by the faid ad ^ 
»a & 13 Car.i. to a certain annual fum, all former tithes and payments ceafed fromtb^ 
time, and the ftatute and decree in 37 //. 8. if they were in force before, yet, as to \f^ 
pariflies mentioned in the faid aft of king Charles 2d, arc thereby repealed. That W 
- rcafon of the faid fire it might be reafonably prefumed, that feveral parifli books and oth^ 
evidences were lofl, whereby the ceiuin annual fums payable in the faid parifli, in li#^ 
of tithes, might have certainly appeared ; and for the reafons aforcfaid, it might equity 
bly and reafonably be prefumed, that at the making of the faid ftatute of 37 //. 8. an^ 

long before, there were fome confUnt payments in lieu of tithes wltbip.thc iaid padl^ 

whic^ 
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Aad Mr. baron Pricey ^ho was of opinion)^ for the plaiotiflP, faidif I7^3« 

die flatiite was thought to be in derogation of the rights of the ■ ■ 

clergy ; 



a^ia^ 



wHich were left than 1 f . 9 c!. in the pound of the improved rent, though the (ame, with 
the utmoft Ari^nefs and cxa£lnefs required by the rules of law, could not then be inadd 
out ; and if fo, then by the afbrefaid provifo in the faid decree made in the 37 H. S. the 
inhabitants were only to pay according to the rates then accuftomed. That before the 
faid fire, the faid dean and chapter, as impropriators at afureiaid, were at the fule 
charge of a preaching or officiating miniller hi the faid parilh of St. Bride* % ; yet, by the 
iaid a^ of aa & 23 Car. 2. the inhabitants of the faid parilh are charged with the pay« 
Bent of 60 1, fer annum to the faid preaching or officiating miniAer, which was as much 
as the faid impropriation are by the faid aA tq pay, which it was very probable the makers 
of that law would not have done> had they Conceived the inhabitants of the faid 
pariih were liable to the payment of 2 s. 9d. in the pound, according to the improved 
yearly value of their houfes, (hops, &c. All which nolwithftanding, the refpondent^ 
kflee of the faid reAory under the faid dean and chapter of Wefiminftr^ at the yearly renc 
of 113 1. 6 s. 8d. did lately exhibit his bill in the court of exchequer againft the appel* 
ioott, to compel them to pay for and in Keu of the tithes of their houCes, (hops, &fr. after 
the rate of a s. 9 d. for every pound of the full improved yearly rents or values thereof^ 
aod obtained a decree in the fame court, under colour and pretence of the faid a^ an4 
decree made in the faid 37th year of Hen, 8. That the public rates, taxes, and payments 
within the faid parifh amounted to above 7 *• f^r annum in the pound besides the faid 2 s. 
9 d. which fum of t s. 9 d. (the yearly value of the faid parilh, as it is rated tor the land- 
tax being above 18,000 1. fir annum) , would amount to above 2475 \.fer annum, which 
exceeds the yearly value of mod bilhopricks in England i and which fum of as. 9d. in 
the poundy if it fliould be ex;lAed, would be the utter ruin of many poor people of the 
(aid parifli, and tend to the depopulation thereof; and that there was great reafon ro be- 
lieve, if this decree Hands confirmed, the refpondent would exaA the faid 2 1. 9d. in the 
pound, for (hat he had ferved above 500 of the inhabitants with fubpanas to compel thea 
to pay 2s. 9d. in the pound by the year, for their tithes, according to the improved yearly 
value of their houfes, Ihops, &^. 200 whereof at the leaft were ferved with fubpanae 
&nce the appeal had been depending in the Houfe, and amongft them were the appeU 
knts Thmat IVilfen and George Parker. 

The refpondent on the other hand Aated, That the dean and chapter of IVtfiminftte 
had theretofore made feveral leafei of the tithes of the faid parilh to feveral perfons, ia^ 
tnift for the parilh ; that the pariih being fo entitled to the tithes, made fuch ratet 
and alTefifiients from time to time upon one another as they thought fit. And when, bv 
the a^ for rebuilding Zof7i/off, the vicar of Si Bride* s maintenance was fettled at 120I. 
fcr nnn. (whereof the dean and chapter pay yearly of their money 60 1. per ann, by way 
of augmentation) the parilh, who «ught to have paid the other 60 1, per ann, made a 
sate upon the tithes for the fame, .ind charged the tithes with the yearly payment thereof* 
that the inhabitants being called upon from time to time to renew their Icafc, ncgleded 
and at lait rcfufed fo to do, unlcfs they could have a leafe on their own terms, ia 
aegard they had held the tithes fo long, that they thought no perfon could find out or' 
dlfcovcT the fame ; that the old leafe being expired, and the p:ir;(h refulin; to renew, 
the dean aod chapter made a leafe for 21 years to tlie refpondent Te/wneley, on i4th ^trU 
17^3, in confideration of 600 1. and 1 13 1. 6 s. 8 d. rent per ann., whereof 60 1. per nme* 
U fa the augmentation of the vicar pf St. Bridt't towards his maintenance : that the 
ftfpondeiit^ after he had obtaiocd his leafe« fiaid a whole year folkitin; the parilhioiiers 

to 
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odipentiy in the pound) to tht ckigfj 



to pay their tithcf , but cq|Ud not get one penny ; nor would tl^ey deliTer to him de 
anci^t tithe books and papen bcloogiog to the impropriation; that the icfpoata 
exhibited hit bill in the exchequer inEafier term X704» againft four perfooi (wbovut 
the appdbnu) upon the ftatute and decree made in the 37th year of king Btmy the Stb 
for 2 s. 9 d. in the pound, being the only law for payment of tidbcs in Lmttk n ; hntf m» 
ilead of paying any monies, a long crofs-bill waa prcCently exhibited againft the refpoa^ 
dcnr, upon many frivolous and groundlefs fuggeftions, on purpoie to put th« itfpoodeai { 
to all the trouble and charge they could. That on loth Maj 1705, the refpoodeBfi 
caufe came on to be heard, and the court ordered the caufe to ftand for the then nezttcna, 
to fee if the defendants iirould agree the matter in the mean time f but no agrccmcBi 
being made, the caufe was further continued till the 1.7th yu/j then laft, when a dccnt 
) was made for the refpondent for his tithes after the ratie of a s. 9 d. in the pound, Vcord- 
ing to the appcllant^s anfwer. That notwithflanding thb decree, the refpondent coiU 
not get one penny of money, nor had he received one fixpence throughout the ptfiflii 
that the parifh had y^rly taxed the refpondent for his tithea at aoo t fer mm.f whith hs 
bad paid (although, while the parifli had the tithes, they never taxed the Dune), and hi 
bad alfoconftantly paid the referved rent of X13 L 6 s. 8 d., but had not receifcd aif - 
money from the pariikioners ; that feveral of the parifliioners propofing to agree with 
. the refpondent, fuch perfons were threatened to be loaded with taxes and oficet, if 
they made any agreement, and fo would not proceed therein ; that the inhabitaols hd 
laid and colle^ed a tax through the parifh to raife money to go to law with the refpoi* 
dent, and declared that ualefs he would take what they pleafed to give him, Ik ihoald 
never have any tithe in the parifh { that the appellant! had appealed from the decree ia 
the exchequer, under pretence there was no fuch decree or aA of parliament forpaynicsC 
of tithes in LwttlMt or that a lefs fum in the pound was payable for the fame ; wbereii 
the faid decree and ad of parliament of the 37,//. 8. are in the printed Statute-book alviys 
allowed, and many decrees (ttccei&vely from time to time grounded upon thefsoe; 
there being no other rule or law for the impropriator's tithes in Lrndomj where there ars 
not ancient modyfet ; nor had the appellants any pretence of modufis, ail their booki 
by them produced being from time to time according to the rate of a s. 9d. /«r pound 
rent, and there alfo are different rates or fums, whereas a modus muil always he tte 
lame fum without variation, j 

. ' The appeal was brought into the houfie on the xjth of November 1705.* On the 30di 
the refpondent roovcd.that a fliort day might be appointed for the heaj in^ of the appeili 
and that the appellants might be ordered to produce three paper-books they had pro- 
duced in the court of exchequer. The nth of December was accordingly appointed 
fur the hearing, which was afterwards, by an order of the 7th of Iheember, pofipoaed 
till the 8th of yanuary, in the hopes of an accommodation : however, on that day w 
counfcl fur both parties were heard, and the lord keeper was ordered to make hii report 
to the houfe of what the counfel had offered on the aad of that month, which time wm 
afterwards enlarged to the firft of February. But the judgement of the houfe upon tkt 
cafe was never had, for after the argument by counfel the parties agrecdHo fubmit ^Kli* 
felves to tho arbitration of the archbifliop of Cuntetbury^ lord Somuten, and lofd U^* 
fax \ and their award, it flsould feem, was afterwards ratified by parliament, for an i& 
paired this fefiion fixing the impropriate tithes of this parifh at 400 1. ftr anm^ dor^ 
alt deduaions, and diic^ipg the refpondent to be paid at tiut rate for his arrears. ^^^ 
Si, 4 ^nM, r. X7, 

every 
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every Sunday mi holiday, which came to a greater fum than 28. 1723. 
9 d. vtz. 3 s. 5 d. in the pound. ■ 

But it WIS refolved by the three judges that the cafe upon this 
'ftatute, was not like a modus; for the decree in the flatute is, that 
all houFes within the city of London and liberties, (hall pay 2 8. Qd. 
for every 20 s. rent ; and then comes the provifion in fefi. i8. 
*^ Provided alio, and it is decreed, that where a lels fum than 
^* 2 6. 9d« in the 20 s. rent, has been accufiomed to be paid for 
^< tithes, that then, in fuch places, the faid citizens and inhabitants 
^'(ball pay but only after fuch rate, as has been accuftomed." 

Now they faid it was plain by the flatute itfelf, and by the 
citation before mentioned in Lindwood^ that in many places in the 
city there had been a cuflom to pay tithes, according to the p6und 
rate ^ and thefe the Itatute never intended to alter or enlarge, but 
to eftablifh ; for the flatute was not defigned in deftrudion of any 
fettled right : nay they took it farther, that if there had been a 
pa)mient of lc(s fums by agreement between the parfon and pa* 
riihioners, they were confirmed byjthe flatute ; becaufe it was the 
defi'gn of the flatute to fettle fuch cuflomary payments ; and it W^s 
the defign of it, that they (hould not be unravelled on either fide ; and 
accordingly fuch cuflomary payments and agreements have been 
complied with ever fince the flatute ; and that lefs fums have been 
paid by almoft every parifliioner to the paribn ; and therewith they 
have been content ; and although feveral decrees have been made ia 
this court for payment of 2 s. 9 d. in the pound ; yet no cuflomary 
payments in any pariQi have been fet aGde or broken through ; but 
thefe matters have been compounded between the parties ; and the 
manner of tithing has continued the fame in each parifh, except in 
fuch pariflies as are otherwife regulated by the flatute 22 Car. 2» 
c. 15. 

They faid, that fed. i8. was a perfe£l exception of all thofe, that 
had paid Icffs fums, out of the decree ; and therefore this could not 
he urged as a modusy or fet up in bar of tithes; for tithes were ori- ^ 
ginally duej and therefore the bar muft be complete; but there 
are no tithes of houfes due of common right ; for they are none 
of thofe things that rtnovant in annum \ and therefore the common 
law (which follows the Levitical pattern) did not make them tith- 
aUe; and therefore, they are tithable only by cuflom or agreement^ 
where there have been fuch cuftoms and agreements. 

The new race of 28. 9d« in the pound was fuper-induced by the 
dkcfec } and it is a flrange^ thing to fay th^t the decree was in pre- 

judice 



6g6 CASES. 

1^23. creed the fdm df 2 s. 9 d. p*r pound, accordii^ to tfae laid flatnte 
' and dectee* , 

. And 



They (Vated that they were occi/picrt of feveral hou(ei| ^e, ta Sl BriJe*$ parilh, tbe 
rcAory whereof is impropriate and bcSonging to the dean and chapter of ffymin/ltr. 
Thai by an iA of parliament and decree therein mentioned, made in the 37 H.%. iris 
ena Aed and decreed, that the citiiens and inhabitants of the city of Idmdxm and tbe liber- 
ties thereof, Ihould pay of every 10 s. rent by the year, of all houlcf/ (hops, wareboufes, 
cellars, and ilablcs, 1 1. 4§d. /#r anmim, and of every zo s. rent, as. 9d. and foabuve ■ 
fhe rent of 20 s. by the y^w : which a^ may be reafonably prefumed either to have beci 
repealed, or not thought fit to be put in execution ; for that no parifli in LanJm pays :t. 
9 d. for every 20 1. of the iraprovod rents for the trthcs of their houfes. That if the find 
^Oi and decree were not repealed, but was ftill in force, yet there is a provifo in tbe Cud 
decree contained, that where a lefs fum than a s. 9 d. in the xo s. rent bad been accuf* 
(omed to be paid fot the tithes, that then, in fuch places, the citicens and inhabitantf of 
London and the liberties of the fame flialt pay butafrer fuch rate as hath been accnftofiedt 
That as. 9 d. according to the improved yearly value of ^he boufes, (hops, &r. is tbe bid 
parifli, was never paid in the parifli for the tithes thereof, and above the fum of 3<L^ 
pound was never paid by the inhabitants or any of them to the dean and chapter of IT^- 
minper^ their leffees or farmers, or any of them, for or in lieu of tithes of houfei, (hops, 
Isfr. in the faid parifli, nor was tiiere ever till very lately any greater fom denianded ftjr 
them for the fame ; which, in all probability, would have been done, had there beca fi) 
great a fum as 2 s. 9 d. in tbe pound due and payable. That by an a£t of parliaoNat 
made in the 22d & 23d years of the rrign of the |ate K. Chmrks 2. c, 15. reciting, Wbot- 
as the tithes in the city of London were levied and paid with great inequality, and are, 
fince the late dreadful fire there, in the rebuilding of the CamCi by takiqg away.fivBS 
houfes, altering the foundation of many, and the new-ere^ing of others, fo difordered, 
that, in cafe they fhould not, for the time to come, be reduced to a certainty, many con* 
troverfies and fuits at law might thence arife ; it was cnaf^ed, that the annual ccrttin titbe 
of all pariflics in the faid city and liberties thereof, the churches of which had been dt- 
imoliflicd, or in part confumed by the late fire, fliould be as fblloweth, (that is to hj)t 
the annual certain tithes, or money in lieu of tithes of the fiiid parifli of St. Bride's^ not 
mod the tithes of other the faid pariflics in the faid city and liberties, the churches of 
which were demolifliod, or in part confumed, were reduced to a certain annual fum. Tb^ 
by the faid fire all the houfes in the faid paiifli, except feme few, were confumed; ao^ 
the rebuilding of the faid parifli, great alterations and confuflons were made, by itafbo 
that feveral fireets were enlarged, for the publick good, by the laying of feveral hottfoi 
into the faid greets, and in the building of others in other places where none ware hthf^* 
and by reafpn of tbe rebuilding of feme houfes of fome of the inhabitants upon part oni| 
of the ground where formerly others Aood, whereof the appellant Hl/fin'i boufe was oP^ 
That, as humbly conceived, the tithes of the faid parifli being rcyduced by tbe (aid aft * 
22 & 23 Car.i. to a certain annual fum, all former tithes and payments ceafed Iromd*^ 
time, and the flatute and decree in 37 //. 8. if they were in force before, yet, as tot>» 
pariflies mentioned in the faid aft of king Charles 2d, arc thereby repealed. That l»: 
. rcafon of the faid fire it might be reafonably pj-efumed, that feveral parifli books and odi^ 
evidence* were lo(^, whereby the ccitain annual fums payable in the faid parifli, in litf 
of tithes, might have certainly appeared; and for the reafons aforefaid, it might equity 
bly and reafonably be prefumed, that at the making of the faid ftatute of 37 II. S. ai» 
lor)g before, there were fome confUnt payments in ijeu of tithes wi^bw. the (aid parifb 

whic- 
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* Now liF all that pay lefs fums be exempted from payment onder 1723. 

the decree, and are not within the decree, nor within the obliga- ■ 
tion of the ftatate, we ought to try whether there be fuch accuf- 
tomed payments or not, efpecially fince, in this cafe, it appears by 
the books of the parfon, that lefs fums were colleQed ^ an J it could 
not have been prcfumed, that they would have been coilecled in 
that manner, if they had not been old accuftomed paYn;ents ; for 
how could thofe fums have come into the parfon's books, if they 
bad not been the old accu Domed dues ? 

And the diFTerence of the payments in the books may be recon- 
ciled by fuppoflng fome of them to be quarterly, fome half.yearly 
payments. 

This cafe relates to the inheritance, and the inheritance is to 
be bound by our decree ; and where the inheritance is charged 
merely by cuflom, it is ufual and ju/l, if the partijes defire it, to try 
fuch cullom at law. 

The court conceiving fome doubt in relation to thefe payments^ Upon mo-* 

ordered that it (hould be referred to a trial at law, upon this iflue, puUnciff 

v/z. Whether anv, and what fum or fums, lefs than 2 s. d. in ^o"'<*P«>- 

. ' 7 * duce at tho 

tiie20S. rent had been accuftomably paid by the defendants for trial the 

tithes, for the houfcs in poOeflion of the defendants, or any, and the former 

which of them ; althougli no proof, that there had been any regular «^o^ >f 

modus. ~ ' ' ted that 

In this cafe were quoted, 2 Injl. 660. Noy 130. Hardr, 116. ^^^l^^^ 

Watjon '^i'] ioT^^C). Cro. Car. ^g6. Telv.-^i, Moor gi2. li Co. F'vare 

15. Grant^scak. Littl. Rep. 102. 141. I^'gg^ ZS^' ^^^' ^^* ihcpiain- 

From this decretal order the plaintiff appealed to the Houfe of evidence^ 
Lords, infifting that no iflue whatever ought to have been direfled ; ^"^ *• ^^^7 
becaufe there could be no occafion to fend chofe fa£ls to be before pro- 
tried by a jur}', which had already been fettled and agreed to th"*^hc;^inK 
by the confenr of both parties: and that with fo much care and **^ '*^* , 

... - caufe, and • 

deliberation, as to take up fifteen months m preparing the fame, to as the iflue 

the appellant's greajc delay and prejudice : that it appeared from the ^^s to?n- 

anfwer of the respondents, that there was no one cuftomary rate in 'o'";».f'^« 

... confciencc 

that part of the pan/h of CrippJegate^ which lies within the. city of of the 

London; the refpondent Tr^^/7/i'^ pretended payment being after Jury ought 

the rate of about i2d. in the pound, and Bockei's and lo have all 

ff^iUhdra after the rate of about 4d. in the pound, and no the court 

more j and - for this reafon alfo, it was apprehended an ifTue Jhem • d 

was unnecefTary : that the refpondents had not given the lead therefore 

^Ipurablc proof of any modus or cuftomary payment what- was ordered 

faever, fo as to bring them within the proyifo of the aft of [hcfc^JIJ^ka 

VOL. J I. , XT parliament i « che irui. 
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1723. creed the fum df 2 s. 9 d. ptr pound, acconUi^ to tbe (aid flatnie 
■ and decree. 

And 



They ftated that they were occi^iert of feveral Ytoufei| ^e, m Sl Bridal parilh, tbe 
rcAory whereof is impropriate and belonging to the dean and chapter of fFefmajitT. 
Thai by an aA of parliament and decree therein mentioned, made in the 37 H. 8. ir is 
en J Aed and decreed, that the citiiens and inhabitants of the city of tendon and tbe Iib«r- 
cies thereof, Ihould pay of every 10 s. rent by the year, of all houCes/ (hops, warebodes, 
cellars, and ilablcs, i s. 4§d. fir annum, and of every zo s. rent, as. 9d. and foabuve 
f he rent of zo s. by the year : which a^ may be reafonably prefumed either to have beci 
repealed, or not thought fit to be put in execution ; for that no parifh in Lamhn pays lu 
9 d. for every 20 1. of the iraprovod rents for the trthcs of their houfes. That if the find 
^Oi and decree were not repealed, but was flill in force, yet there is a provifb in tbe Cud 1 

I 

decree contained, that where a lefs fum than a s. 9 d. in the xo s. rent had been accuf- 
(omed to be paid fot the tithes, that then, in ftich places, the citicens and inhabitants of 
London and the liberties of the fame fliall pay butafter fuch rate as hath been accniiopedi 
That as. 9 d. according to the improved yearly value of ^he boufes, (hops, &c. in tbe bid 
parifh, was never paid in the parifh for the tithes thereof, and above the fund of 3<L^ 
pound was never paid by the inhabitants or any of them to the dean and chapter of IFy- 
mlnftry their lefTees or farmers, or any of them, for or in lieu of tithes of houfei, (hops, 
&c. in the faid parifh, nor was tiiere ever till very lately any greater fom denianded ftjr 
them for the fame ; which, in all probability, would have been done, had there beca fb 
great a fum as 2 s. 9 d. in tbe pound due and payable. That by an a£t of parb^iBCflC 
made in the 22d & 23d years of the rrign of the |ate K. Charks 2. e, 15. reciting, Wbot- 
as the tithes in the city of London were levied and paid with great inequality, and are, 
fince the late dreadful fire there, in the rebuilding of the Camci by takiqg awajL^vn 
houfes, altering the foundation of many, and the new-ere^ing of o|herS| fo difbrdeied, 
that, in cafe they fhould not, for the time to come, be reduced to a certainty, many con* 
troverftes and fuits at law might thence arife ; it was enaf^ed, that the annual certain titfte 
of all parifhcs in the faid city and liberties thereof, the churches of which had been de- 
inolifhed, or in part conCumed by the late fire, fhould be as followeth, (that is to faj)f 
the annual ceruin tithes, or money in lieu of tithes of the fiiid parifh of St, Bn'deh^ not 
and the tithes of other the faid parifhcs in the faid city and liberties, the churches of 
which were demolifhed, or in part confumed, were reduced to a certain annual fum. Th^ 
by the faid fire all the houfes in the faid parifh, except foms few, were confumed { lod 
the rebuilding of the faid parifh, great alterations and confufions were made, by itafon 
that feveral fireets were enlarged, for the publick good, by the laying of feveral hottfoi 
into the faid greets, and in the building of others in other places where none ware befbi^ 
and by reafpn of tbe rebuilding of feme houfes of fome of the inhabitants upon part onlf 
of the ground where formerly others Aood, whereof the appellant Jfilfrn*% boufe was 0^* 
That, as humbly conceived, the tithes of the faid parifh being re^duced by tbe faid aft •^ 
22 U 23 Car.!, to a certain annual fum, all former tithes and payments ceafed lromtb> 
time, and the ftatute and decree in 37 //. 8. if they were in force before, yet, as toti* 
parifhes mentioned in the faid aft of king CkarUt 2d, arc thereby repealed. That W 
- rcafon of the faid fire it might be reafonably prefumed, that feveral parifh books and odi^ 
evidencca were lof^, whereby ihc ccitain annual fums payable in the faid parifh, in li^ 
of tithes, might have certainly appeared ; and for the reafons aforefaid, it might equity 
bly and reafonsfcly be prefumed, that at the making of the faid ftatute of 37 U, %, 9t^ 
long before, there were fome coofba)t payments in lieu of tithes wi(h)O.Kh( t^d padfb 

whic^ 
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cliure in the aforcfaid flatute or decree, « That if any variance, 1723. 
confroverfy, or ftrifc, do or (hould arife within the faid city, for ._ 

the non-payment of tilhes, l^c. or if any other doubt arife, upon any 
other thing contained within the faid decree ; that upon complaint 
made by the party grieved to the mayor of the city of London for 
the time being, the faid mayor, by the advice of counfcl, fhall 
call the faid parties before him, and mafcfe a final end in the fame, 
with cofts to be awarded, by the difcretion of the faid mayor and 
his affiftants ;'* which method if the appellant had thought fit to 
have taken, the matters in queftion hiight have been long fince de- 
termined at a very eafy expencc ; and therefore it was hoped, that 
the order would be affirmed, and the appeal difmifled with cods. 

Accordingly, after hearing counfel on this appeal, it was order- Order af- 
cd and adjudged, that the fame (hould be difmifled, and the decretal LoTdf Tour, 
order therein complained of was [diJJintienU cUro)\xiX(\y affirmed, as ^°*- **• 
lord chief baron Gilhtrt fays. Gilb. Eq. 

The following note is fubjoined to the appellant's cafe : Bunb.'io? 

" The appellant humbly hopes he is fufficiently authorized in 
affirming, that this right was veftcd in the clergy of London by the 
immemorial cuftom of that city, antecedent to the flatute. It ap- 
pearing in the cafe of Dr. Dunn^ rehted in Sir H, Chlthorft Supra 299. 
Reports, fol. 62. from the records oi London, there referred to, 
and from feveral books of great antiquity, that in 13 //. 3. there 
was an ancient cudom, which had then been ufed time out of mind, 
that provifion (hould be made for the miniftry of London^ in this 
manner, viz. That he which paid 20 s. for his houfe, (hould offer 
every Sunday, and every apoflle's day, whereof the evening was 
fafted, an halfpenny ; and he that paid but 10 s. rent yearly (hould 
offer but one farthing ; w|uch amounted to 2 s. 6 d. in the pound 
in the whole year ; there being then, befides the fifty-two Sundays^ 
eight apoflle's days, the vigils whereof were fafted, and no more : 
which payment continued till 13 i?. 2. about which time, the 
clergy, beginning to infift on oflerings to be paid on twenty- two 
faints days more, it then amounted to 3 s. 3d. in the pound yearly. 
And, in 36 //. 6. there was a compofition between the citizens of 
London and the minifters, that this payment (hould be made accor- 
ding to that rate. But difputes afterwards arifing, there was a fub- 
niiffion to the lord chancellour, and divers others of the privy-coun- 
cil, and they made an order for payment of tithes, accordii]g to the 
rate of 2 s. 9 d. in the pound, which was firft pronxulg[ed by pro- 
clamation, and afterwards eftabli(hed by a£l of parliament, 27 //• 
8. r, 21. There was another order or decree made to the fame 

T T a purpofc^ 
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1723. creed the fdm df 2 s. 9 d. fer pound, accordii^ to tfae iaid fiatnte 

' and decteCi - 

And 



They (Vated that they were occi/piert of feveral hou(eS| &e, ta Sl BrM% parilh, t&e 
rcAory whereof is impropriate and bcSonging to the dean and chapter of IFefmrnJltT, 
Thai by an aA of parliament and decree therein mentioned, made in the 37 H. 8. ir is 
ena Aed and decreed, tliat the cititens and inhabitants of the city of Idmdxm and the Iib«r« 
ties thereof, (hould pay of every 10 1. rent by the year, of all houCes/ (hops, wareboufiu, 
cellars, and ilablcs, i s. 4§ d. fit annum^ and of eveiy %o s. rent, a s. 9 d. and fo abuve 
f he rent of 20 s. by the year : which ad may be reafonably prefumed either to have beci 
repealed, or not thou^t fit to be put in execution ; for that no parifli in Landm pays 2S. 
9 d. for every 20 1. of the iraprovod rents for the trthcs of their houfcs. That if the find 
^Qi and decree were not repealed, but was ftill in force, yet there is a provifo in the (aid 
decree contained, that where a lefs fum than a s. 9 d. in the xos. rent bad been accuf- 
(omed to be paid fot the tithes, that then, in ftich places, the citicens and inhabitanti of 
London and the liberties of the fame fliali pay butafter fueh rate as hath been accniiopedt 
That as. 9 d. according to the improved yearly value of ^he boufes, (hops, &c. intbc&id 
parilh, was never paid in the parifli for the tithes thereof, and above the fum of 3<L^ 
pound was never paid by the inhabitants or any of them to the dean and chapter of IT^- 
minjlir^ their leiTees or farmers, or any of them, for or in lieu of tithes of houfei, fliopi, 
&c. in the faid parifli, nor was tiiere ever till very lately any greater fom demanded fty 
them for the fame ; which, in all probability, would have been done, had there beca fi) 
great a fum as 2 s. 9 d. in the pound due and payable. That by an a£t of parUancit 
made in the 22d & 23d years of the rrign of the )ate K. Charles 2. c, 15. reciting. Where- 
as the tithes in the city of London were levied and paid with great inequality, and are, 
fince the late dreadful fire there, in the rel)uilding of the (ame| by takiqg away,fivn 
houfes, altering the foundation of many, and the fiew-ereding of others, fo difordeied, 
that, in cafe they fhould not, for the time to come, be reduced to a certainty, many con* 
troveriies and fuits at law might thence arife ; it was cnaf^ed, that the annual certtintitfte 
of all pariflics in the faid city and liberties thereof, the churches of which had been dt- 
imoUflied, or in part conCumed by the late fire, fliould be as fblloweth, (that is to (ay)f 
the annual ceruin tithes, or money in lieu of tithes of the did parifh of St, Bride% no I* 
and the tithes of other the faid pariflics in the faid city and liberties, the cburcfats of 
which were demoliflied, or in part confumed, were reduced to a certain annual fum. Tb^ 
by the faid fire all the houfes in the faid parifli, except foms few, were confumed; ao^ 
the rebuilding of the faid parifli, great alterations and confuflons were made, by itafoA 
that feveral fireets were enlarged, for the publick good, by the laying of feveral hoof*' 
into the faid greets, and in the building of others in other places where none were befb^ 
and by rcafpn of the rebuilding of fome houfcs of fomc of the inhabitants upon part onlj 
of the ground where formerly others #ood, whereof the appellant }FiIfon*i boufe wasos*< 
That, as humbly conceived, the tithes of the faid parifli being rcyduced by the faid aft * 
22 U 23 Car.i. to a certain annual fum, all former tithes and payments ceafed fromtb^ 
time, and the ftatute and decree in 37 //. 8. if they were in force before, yet, as tot* 
pariflics mentioned in the faid aa of king CkarUt 2d, arc thereby repealed. That |J 
. rcafon of the faid fire it might be reafonably pj-efumed, that feveral parifli books and otb^ 
evidences were lofl, whereby the certain annual fums payable in the faid parifli, in litf 
• of tithes, might have certainly appeared ; and for the reafons aforefaid, it might equity 
bly and reafonably be prefumed, that at the miking of the faid ftatute of 37 U. 8. an 
long before, th^e were fome coofUot payments in Ijeu of tithps wi(bia the iaid parifl 

whic 
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H. 9 Geo. I. A.D. 1723. Scac. " 

Bate V. Hodges. [Bunb. 125.] 

BILL by the rcSor of IVareham in the county of Kent for tithes. ^**J' ^^' , 
.-rt \ r t f * r marm-land. 

The defendant inliits upon theie moduftsy vsz» i s. an acre for up-Und, 

niarfh, meadow, and pafture land, 4d. an acre fpr up- land, mea- ai^f^u^ 

dow, and pafture, payable at Michaelmas^ for bay and all fmall '^^^• 

fhhei within the parifli (except hops). ^ 

Nete. It' was admitted, if the modu/es hzd b6en for titht^hay Wlratmdus 
only, or the tithe arifing on the land, the i s. had been too r^ hay. 
nnk. 

Baron Price was of opinion, thefc were (as laid) void modufes ; 
Page and Gilbert^ barons, that they were good, and decreed accord- 
ingly for the defendants (« )• 

H. 9 Geo. I. A. 0:1723. Scac. 

Uojd V. Mackworfh. [Bunb. 126. Decree-Book. Hil. 9 Geo. 

fo. 285 b.] 

BILL for tithe-wood. The defendant infifts, that it was timber ; V^}^ 
' ' Ihall be pre- 

but does not fay that it was above twenty years growth. fumed to b^ 

By the court. — We will prefume timber to be above twenty years twcmy * 
growth, unlefs the plaintiff proves the contrary. ' y^*J^ ^^ 

uolcfs tht 
contrary be 

P. gGcol. A.D. 1723. Scac. p'^^*^- 

Evans V. NevilL [Bunb. 128.] 

^iLLfor the titbe- wood of all extra-parochial lands within the Affart 

foreft of Dean^ by virtue of a grant from king Edward I. of "utTtU^JI^ 
>" tithes ifluing from aflarts within the foreft, of new affarts, and ^^^ made 
® be aflarted ; but by the proofs it appeared, that fome of the lands lager 
•^^rc never grubbed up, but were always wood l^uidi, and no tithes 0^^^°*^,'^^ 
^^rpaid. 



\ 



v^) It fliouki fecsp from the Decree-book (1 Wood's Deer. 211.) that Prict, as well 
*he other two baroni, aVfirl^ held the modufet to be good : however, upon a rehearing, 
^ adjudged them to be void : but they were brought again before the court, in the 
^* of Batt V. How/and^ 6th Ju/y 1720, (2 Wood's Deer. 257.) and were finally 
'^NiMiR tbf caff of Sidfifj/ v. Hale, a7th yMuarj 1731. (1 Wpod'i Ptw. 325.) 
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By the court, — Affart is only fuch lands as have been grubbed tjp 
and made fy for tillage ; and the bill was dirinilTedas tgthe l^nd^ 
that were never grubbed up. 



Whether 
any differ- 
ence be- 
tween lay 
and fpiri- 
tual perfon, 
clairding 
tithes, as to 
hu fcttin^ 
forth a 
title. 



3if9Jus of 
four (bil- 
lings at 
^aUer, pay- 
able in lieu 
of tithe hay^ 
of a farm, 
difallowcd 
as fraudu- 
lent and uh- 
ccrtaia. 



T. 9 Geo. I. A. D. 1723. Scac, 

BurweUv. Oates. [3unb. 129.3 

nil.L by the plain tiiF as leiTeeof the impropriate refiory of Mr* 
manby^ in the county of Lincoln^ under the dean and chaptcf 
of Lincoln^ for tithe-hay. 

It was infifted upon for the defendant, that the plaintiff (being 
a lay impropriator) had not fet forth a fufficient title ; and upon that 
the long controverted quefiion^ whether there was any difference 
between a lay and fpiritual perfpQ (claiming tithes) was revived. 
But it was not now determined ; for, by the court, the tithe was 
well enough fet forth i:i ihe prefent cafe. 

The defendant inflfted upon a modus of 4 s. payable at Eafter^ in 
lieu of tithe^hay, arifing on his farm, and other lands particularly 
fet forth. 

By the court. — 'This is a void moduf^ becaufe it may introduce 
9 fraud ; for if a farmer ihould turn all hi# arable land into mea- * 
dow, he would be difcharged of the whole 4 s. ; befides, it is tog 
uncertain^ it not being certain what a farm confifts of. 



Pecree a- 
gain(^ the 
one defend- 
ant, the 
other mak- 
ing default 
in a bill a- 
gain(^ two 
for tithes, 
with the 
Whole cofts. 



M. IP Geo. I. A. D. 1723. Scac. 

iJoyd V. Machvorth.' [Bunb. 138. Dtcree-Book. H. 9 Geo, 

fo. 285 b. M. 10 Geo. fo. 68,] 

'DILI' for tithes againft two. The defendants anfwer fep^ratelyi 
and there were feparate examinations ; on^ defendant made 
default ; and there was now a decree againft the other, with ^^ 
whole cofls ; and the court would not diAinguifh, as to the coflsi 
between the two defendants, but left Machvorth to get his contri- 
bution from the other, as he pould. But note, this, as it feeipS| cai\ 
only be by bill (x). 



{x) This cafe is marvclloufly miftated. Neither of the defendants made drWl 
they both appeared at the hearing by their counfel j and the decree was, that they ftottkl 
each pay the fum rep9rtcd to be due from him, together with the p!ainii6f's cofts, tobt 
taxed by the deputy remembrancer. Bur, admitting the fads to have been as flftdujl 
the text, the coutt could fcarcely have adtcd^ even in thaf cafe, at tbej 
to have adcd. ^^^ #i^ 
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M. 10 Geo. I. A. D. 1723. Scac. - 

Lambert v. Cummin [Bunb. 138.] 

BILL for tithes in the pariOi of JVarton in the county of Lan» Acommoo 
^ , ' appiute* 

cafler. The defendant infifts upon an exemption for his eftatc, nanttoaa 
called Hilderfioniy and for his right of common on Yelland Common^ entitled to 
as appurtenant to the faid eftate« which eftate was parcel of the '*** ^^^? 

* *^ * exempcioo 

pofleflions of the abbey- of Cokerfand^ one of the greater abbies. utbeeftatft. 
The exemption was proved ; but it was obje£)ed for the plaintiff, 
that the common is only a profit apprendre out of other land ; and 
an exemption cannot arife for an appendancy, or an appurtenancy. 
But by the court '^ we will make no diftin6lion between the 
common and the eilace ; and decreed for the defendant (/}• 

M. loGto. I. A. D. 1723. Scac. 

Boys V. Ellis. [Bunb. 139. J 

N a bill for tithes, a queilion arofe, whether there was fraud in What re- 
tithing lambs, on this cafe: the ewes were kept by the defendant cwet ^eady 
In the pariOi of Driffield, in the county of ^r*, (where the de- iJet'kmbt 
mand lay), all the ydir until Chrijimas, when they were ready to i»f«odu- 
drop their lambs, and then were removed into the parifh of Skem, 
(where there was a fmall modus only for lambs), and there kept till 
Lady-day for convenience of forage, as infifted upon by the defen- 
dant, and at Lady-day were brought back to Driffield. Note^ there 
vras no demand of tithe prorata; and quare, if there had, if it 
could be decreed ; for the tithe of lambs mud be' paid where tbo^ Tkhe of 
fall, and is not a divifible thing as wool is. Note^ the land iq divHibieat 
Skern was the defendant's own. ^^^ 

By the court. Here is not a fufEcient proof of fraud, and the 
plaintiff's bill was difmiiled. 

But Page and Gilbert^ barons, thought at firft, it might be pro- 
per to f(?nd it to an iifue, to try, whether fraud or not fraud ; and 
whether this had been the ufual method of the defendant's courfe 
of hulbandry \ but, afterwards, they concurred with baron Price. 



I 



(j) The court declared, as it appears by the Qepree^book, that the defendant's 
eftate called UHderJtonef and the lands thereunto belonging, indftcd on by the defendant 
in his anfwer, to be difcharged from the paynient^Qf Any tithes, we{e exenapt from the 
payment of any manner of tithes ; and that the right of common upon Yetland Comnun 
was appurtenant to the faid eftate called HilderJiMe^ and wat therefore likewKe ex^ 
copi^ccd Irom the payment of tiibci* - 

- ..Ajt'; . T T 4 
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17^3* M. 10 Geo. I. A. D.I 723. Scaf. 

The Bifliop of London and Beaumont v. Nichoils. [Bunb. 141.] 

Bill for TJ^^^ by the bifhop of London^ and Beaumont^ as fequeftrator 
btoulp \\\A during the incapacity, of mind of Barefoot^ the prefent incucq. 

fequeftrator, jj^nt, fof tithe- wood in the parifli of Birchanger \n the county of 

incapacity Effix. The defendant demurs, for that it does not appear, that 

cumbcnt^ Cither of the plaintiffs had any title. It was inf^fled upon, by 

^ifmiflTed ^^ counfel for the defendant, that (now, fince the divifion of pa- 

fbr want of , . . . 

snaking the rifhes) the whole right to tithe was vefled i(i the re£lor, and the 
o°^hI$ com- bifhop had nothing tp do with the right, (even fince the ftatutcof 
• xnmee a ^8 H. 8. c,i, which relates to a vacancy), but only to take care 
jhat the cure be fupplied, and the profits fequeflred for that par- 
pofe; and the ether plaintiff was only a fequeftrator, who, as it 
appears by the form of the fequeflration, and by his own fhewing in 
xht bill, was only an agent and colle£lor. Betides, tl^e incumbent 
Barefoot fhould have been made a party ; for, poffibly, at thii 
time, he may have recovered his right fehfes ; and if he fhould ex- 
hibit his bill, a recovery now could not be pleaded in bar of hisdf- 
roand. Baron Price was of opinion, that no decree could have 
l)een for the plaintiff, if it had been a feqiiefiration during a vacan- 
cy, nor can there be in thjs cafe; but Pi^anc) Gilbert^ baroos, 
were of opinion, the bill had been well enough, if BarefMt had 
been a party, either in perfon, or by bis committee ; and the bill 
Avas difmiffed, J)ut without cofis, the want of parties not being 
cxprefsly affigncd, as caufc of demurrer. And note^ the wordi 
(" and for divers other caufes, y^."} [z] -were not in the dcoiMW 

as they fhould have been. 

■• « ■ 

H. 10 Geo. L A. D. 1724. Scac. 

Goote^ Clerk, v, Jordan and others. [Bunb. 144. (tf)] 
ft"*cl" 'h TJiLLbythe vicar oi Eynjham^ in the county of Ox/i^r^, for fix 
in ^o years, years tithc of herbage and furze of a clofe called Hamherrj^ alias 

^iiibri!^iih Hoi^ierry Cloje^ in the parifh of Eynjham. The defendants fai^> 
the vicar for (h^t they did not know that the vicar was entitled to thefe tithes i 

- agiftment ' 

fthe of the clofe wherein it was claimed, held fufBcient title in him to the fmaU t\thes, on a bilibf 
him for tithe herbage and furze. 



(x) U a party demurring ore fenus, or, which is the fame thing, for any caufe d^ 
fpccially aligned, be not entitled to cofts, as it is certain he is not ; it is difficult to 
conceive how fhis cafe could be bettered in that rcfpc^t by the iniiertioa of thefe {tne^l 
l^ordi, 

'(«) The ftatement of the cafe is QorieAed from the Pceree-^ook. x Wwt*^^ 

5 ^ 
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and alleged that they believed the clofe was part of the poflef- i'J24^ 
fions of the diflblved abbey of Eynjhanii and exempted by flat, 31 — — ^ 

i/. 8. <:. 13. 

The plaintiff made out by his proof, that the vicar was entitled 
to all fmall tithes within the pari(h ; that the great tithes were 
cpnftantly paid to the impropriator; and gave one inflance within 
thirty years of a compofition with the vicar for the agiftment tithe 
of this clofe. 

The defendants proof was negative, that they never knew tithe 
paid for this clofe ; and although it was obje£led, that a vicar fliould 
have made out a fuller title to the fmall tithes, yet the court 
were of opinion it was fufRcient ^ and decreed the defendant to 
account. 



T 



H. 10 Geo. I. A^ D. 1724. Scac. 

Btardmore v. Gilbert. [Bunb/ 159.] 

HIS was a bill brought by the impropriator, for the tithe of Wood. 
Forley and Oahmorcy in tlie parifli of Alford in the county of fj^bi ap. 



Stafford. The defendant in his anfwer infifts, that the ground, ^'°"'J*/ 

for which the tithe is demanded, is heath and barren ground, and ^cven years 

exempted by flat. 2 & 3 £. 6. f. 13. for feven years, but he ad- L^/I^thiu 

raits by his anfwer, that it was wood-ground, which had been ^^* ^*'^"^* 

. . of 2 & 3 . 

grubbed up; and therefore the plamtiff's counfel ihfifted it had E. 6.c. 13, 
yielded profit before, and was not barren ground, within the 
meaning of the (latute of 2 & 3 £.6. 

This came on upon bill and anfwer, and it appearing from the 
defendant's own admiffion, that it was wood-ground grubbed up, 
the defendant was decreed to account. 

JI. 10 Geo. I. A. D. 1724. Scac. 

Birch V. Stone, f Decree-Book, fo. 113.] 

^O a bill for tithes, the defendants faid, that there is a meadow a mi>3ufi 

^ in the faid pariQi, caDed the Parfon's Meadow* and that the * '??*^T 

— , J . and bead- 

plaintiff and his predeceflors had, time out of mind, enjoyed the giaffcs In 

faid meadow, and alfo feveral beaft.gra(Ies in the faidparifli, in J'tthcs^oid 
lieu of the tithes within the faid parifli. ^^^ """r- 

The court,* upon mature deliberation had thereon, declared, 
that the modufes lai^d in the anfwer, by reafon of their uncertainty, 
are not good ; and thereupon ordered the defendants to account for 
Iheir fev«ral ^itbable matters aiid things* 
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1724.. 



By the fcve- 
r,i\ ftatutes 
of diflfulu- 
tion, tirhcs 
in the handt 
of Uymrn 
are dccUrcd 
to be tem- 
poral inhc- 
ritancci,and 
lay fees ; 
and they 
have alfo 
the like re- 
medy in the 
temporal 
courts, and 
nay fue fur 
them in like 
manner, tt 
lor lands, 
tenemcntf^ 
and other 
her^ita- 
mentt ; and 
tithes have 
at this day 
all other in- 
cidents bc- 
loiifing t'j 
temporal 
»nhcrit- 
auccsi 



H. 10 Geo. I. A, D. 1724. Dom. Proc, 

Crayhorne v. Tayhr. [a Br. 517.] 

'npHE plaintiff exhibited his bill in the court of exchequer, againS 
the defendant, flating, that fFilUam Redman of Tork^ ef(j, 
being feifed in fee, or of fomc other eftate of inheritance, or pot 
fefled for fome long term of years, or otherwife entitled in his own 
right, or in truft for his children, IVilliam Redman^ fVathnfon Rid- 
nian^ and Alice the wife of Richard Athnfon^ in and to all thofe the 
tenths and tithes of corn, grain, hay, and other tithes, as well great 
as fmall, of what nature and kind foever, with all and Qngular tbe 
rights, members, and appurtenances, yearly arifing and growing 
within the villages, fields, and hamlets, of Eajinejfe^ Crook-Holwi^ 
and South- Hoimcy within the pariQi of Hovingham^ in the county 
of Tork^ by indenture, dated 27th January 1721^ made between the 
faid fVilliam Redman of the one part, and the plaintiff of the other 
part ; the faid Redman demifed to the plaintiff, all and fingular the 
faid tithes of corn, grain, and hay, with all and fingular their rigbtS| 
members, and appurtenances, yearly ; and from time to tiine 
coming, growing, increafing, and renewing within the villagesi 
fields, and hamlets of Eajinejfcy Crook-Holmcy and SQuth-Hcilmt^fX 
in any of them within the parifh of Hovingham aforefaid, and lately 
belonging to the diffolved monaftery of Newirough^ in the laid 
county ; and all other the tithes, as well great as imall, with their 
and every of tlieir rights, members, and appurtenances, of what^ 
foever nature, kind, or condition the fame were ; and all bis, the 
faid fyHiiam Redman*s right, title, intcreft, claim, and dcroaiKl 
whatfoever, as truftee for his faid children, of, in, or to the faii 
tithes and premifes, or any part thereof, to hold the fame to the 
plaintiff, his executors, adminiflrators, and affigns, from the astbof 
March preceding the date of the faid indenture, for twenty-one 
years, under the yearly rent of 20 I. : that by this leafe, the plain- 
tiff became fully and legally entitled to receive, or otherwife to have 
a fatisfaftion made to him for all the faid tithes, growing or arifing 
within all, or any the. places aforefaid : that the defendant, who 
was. owner and occupier of feveral lands, pafturc and meadow, 
within Eajlneffe aforefaid, refufed to pay the plaintiff, or to mak 
him any fatisfaftion, for the fmall tithes and her hagc, arifing from 

the 
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the appellant's lands in Eajlnejfe aforefaid, or which grew or renew* 1 7 24^ 
cd in the year 1721, out of or upon the faid lands and grounds; * * 

wherefore the bill prayed, that the defendant might fet forth the 
particular quantities and values of the faid tithes ; and that the 
plaintiff might have a fatisfadion for the fame, and be otherwife re- 
lieved in the premifes. 

To this bill the defendant demurred ; and for the caufes of de«. 
murrer alleged^ that the plaintiff had not by bis bill fet forth, as he 
ought to have done, how fVilliam Redman^ >yho thereby appeared 
to be a layman, became entitled to the tithes^ demanded by the faid 
bill) whether by grant, prefcription, or otherwife ; or what ellate the 
faid William Redman had in the faid tithes, or whether he had 
power to demife the fame ; or that any eftate in the faid tithes 
did or could pafs from the faid William Redman to ,the plaintiff; for 
which reafons, and other defe£ls in the faid bill, the defendant 
prayed the judgement of the court, whether he fliouid be compelled 
to make any further or other anfwer thereto, and prayed to be dif- 
miffed with coils. 

On the 28th of May 1723, this demurrer was argued, when the 
court were divided in opinion ; the lord chief baron Montague^ and 
Mr. baron Gilbert^ hting for over-ruling it ; and Mr. baron Priu 
and Mr. baron Page^ for allowing it ; whereupon, according to the 
courfe and praflice of the court in fuch cafes, the demurrer was or- 
dered to be over-ruled, ^ but without cods; and that the defendant 
put in his anfwer to the faid bill. 

From this order the defendant Taylor appealed, and on the be- 
half of the appellant it was infifled, that William Redman^ under 
whofe leafe the refpondent claimed, not being a reflor, or one 
who was entitled to tithes of common right, the refpondent ought 
to (hew a title in Redman ; that the appellant might have an oppor- 
tunity of inquiring into, and fatisfying himfelf concerning the 
fitle, and, if he found it good, that he might fubmit to pay tithes, 
without further trouble or expence : that the pretence of title in 
William Redman might be under a terra of years which the re- 
fpondent did hot fet forth, nor for what time that term was to con- 
tinue, and for any thing which appeared by the bill, the term 
might be expired ; that the bill ftated Redman to be entitled in his 
own right, or in truft for his children ; and that he demifcd to the 
refpondent all his right, title, iptereft, claim, and demand, as trufiee 
for his faid children ; whereaf it did not appear, what the truft was^ 
9r If hat his eftate ^iras^ whicli be had as trufiee ; neither did it ap« 

9 pear< 
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pear, that Redman^ or any under whom he claimedi ever received 
the tithes of the lands in queftion. 

On the other fide it was argued, that tithes in the hands of lay- 
men, are now of a different nature, and come under another con- 
fideration from >vhat they were at common law ; for, by the feveral 
ftatutes of diffolution, they were made and declared, in the hands of 
hymen, as temporal inheritances and lay fees ; and more par- 
ticularly, it is enafled by the flatute of 32 H. 8. r. 7. that lay pcr- 
fons fhall have the like remedy for the recoveries of tithes in tcm- 
poral courts, and are enabled to fue for them, in the like manner, as 
they may for lands, tenements, and other hereditaments ; and tithes 
have at this day all other incidents belonging to temporal inhe- 
ritances : that the obliging the refpondent to fet forth his leSbr's 
title further than he had in general done, was binding him to a great 
difficulty, he being no ways privy to or conufant of his leffor's right, 
any otherwife than as appears from his covenant in the leafe : that 
the refpondent's not fetting forth the title, as required by the de- 
murrer, was only matter of form, and could have no influence on 
the merits of the caufe, or prejudice the appellant in his right to the 
tithes, if he had fuch right, or to any difcharge or exemption from 
the payment of them : that this judgement was agreeable to former 
refolutions in cafes of the tike nature ; and even in thofe where 
greater exaSnefs and certainty was required, than in a bill of this 
kind ; and therefore, it was hoped, that the appeal would be dif" 
miffed with cods. 

Accordingly, after hearing counfel on this appeal, it was or- 
dered and adjudged, that the fame (hould be difmifTed, and the order 
therein complained of, affirmed ; and it was further ordered, that 
the appellant (hould pay to the refpondent 301. for his coflsi^ 
refpe^ of the faid appeal. 



P. loGrco. L A. D. 1724. Scac. 

Fin^h v. Maftcn and others. [Qunb. i6|.] 



if IJiLL by the reSor of JVinwic\^ in the county of Lancajler^ fo' 

r nft* Hthe-ffrafa. cut and made into hav : one dpfendant infifts. 



and ^oi^7i. ^^ tithe-grafi, cut and made into hay ; one defendant infilb, that 
8 d. for hay, he, and all thofe, i^c, in an ancient mefTuage called Niwhalh^ and 
and Eafter ' the demefne lands thereunto belonging, containing fixty-eigb* 
acres, two roods, and eighteen perches, in AJbtony within the faid 
parifh, have immeniorially paid a modus of a penny at Eajiet ?nntt« 
jilly^ in lieu of the tithe-hay grovifing on the premifes. 



offerings, 
alio well. 
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« 

Another defendant infifted upon a modus of 26 s. 8d. for hay, 1724. 
froall tithes, and Eafler offerings, for an iancient tenement, called ' 
Brynn and Garfwood\ containing fix hundred and twenty-five 
acres. 

It was objefted for the plaintiff, that it appearing by the proof 
in the caufe, that this payment was for hay, (as a fmall tithe), there- 
foi^ hay made from grafs being in its nature a great tithe, it muft 
be intended that this hay penny was for fomething elfe ; and the 
ancient import of the word hay or haw, was a hedge, or fomc fmall " 
inclofure belonging 10 a houfe. It was ajfo objefted to this and the 
other modusy that they were uncertain, and could not be fuppofed 
to have a reafonablc coniinencemcnt \ and, thirdly, were liable to 
fraud ; for if all the land was turned into meadow, it would pay 
but one penny. But, notwithflanding thefe objections, both tbefe 
wtodufes were allowed by the court. 

Tr. 10 Geo. I. A. D. 1724. Scac. 



fVoodnoth v. Lord Cobham, [B,unb. 1 80.] 



Entries in 



A LAY impropriator preferred his bill for the great tithes of the pa- 

rifh of Thernboroughj in the county of Buckingham. The defend* ^f tbrdc- 

ant infifted, that there was a payment of 16 s. 4d. to the vicar> ^*^"***"^» **y 

in lieu of the tithes of x\\q chauntry pajiures^ (which were in de- paymemi 

mand) ; and to prove this, produced accounts of one Edward vicar in <iif. 

Chaplin, who was Reward to the defendant's father, wherein there charg«of 

* ' 'a moduif ad- 

were entries of tixis payment. But, it was objefted for the pbintiff, miired in 

evidence 9* 

that though a parfon's or a vicar's book (where it appeared that g,i„a the 
payments were made) were good evidence, yet never admitted in '^^J^^^j^'^ 
the cafe of him who has the fee. <"««» i>y ^'^»: 

But 6y the couri (baron Price di (Tenting) ; even old rent-rolls pccr. %i(> 
(where it appears payments have been made) are good evidence. 
And they ordered thefe entries to be. read. But note, by baron 
Gilbert^ they ought to be reai, becaufe no better evidence can be 
bad : but, if Edward Chaplin had been alive, they ought not. 

The payment of this modus to the vicar being fully proved, the 
court difmifled the bill, with cods. 
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Tr. 10 Geo. I. A.D. 1714. ScdC. 

Philips V. <yym/j and others ; et e contra* [Bunb. 171.] 

IJILL by the reflor of Stoke Abbots in the county of Dorjd 
(amongft other things) for the tithe of furze, coppice, anl 
underwood, milk, calves, wool, and fruit, lie. of gardens. 

The defendants infifi, 

I* That no tithe of furze ought to be, or ever was paid, imlels 
it was fold. . 

2. Nor any tithe of coppice, or underwood, if cattle were de- 
pafiurcd, where the wood grew* 

3* They infift upon a garden penny, for the produce of the 
garden. 

4. Upon a modus of 8 d. for every cow, and 4 d. for cve^ 
heifer, in lieu of the tithe of milk and calves of fuch cow and 
heifer* 

5. That 3 s. 4 d. was payable for every fcore of (heep, Ihoni 
out of the parifh, and fo proportionably for a lefs number than 
twenty, or for a lefs time than a year, for the wool and lamb of 
fuch (heep. 

l^ote. The defendants omitted in their anfwer to fpecify tin 
day whereupon the refpeftive modujes were payable ; and there- 
fore, to fupply that defe£l, they exhibited their crofs-bill to eflab- 
lifh thefe modujes^ and alleged the fame to be payable at Eafter* 

Upon hearing both thefe caufes together, it was decreed by the 
court, 

1 . That the defendants ought to account for furze, coppice 
and underwood ; for the defence, as to thefe, amounts, in effeSr 
onlv to a non deciniando, 

2. That although the plaintiff in the original caufe had a right 
to a decree for tithe in kind, becaufe the defendants had omit- 
ted the day on which the modujes were payable, yet now that dc* 
fe£l was fupplied by their crofs-bill, both caufes being now as but 
one ; and it would introduce great inconfiftency in the decree, i* 
the modujes (hould, for that reafon, be adjudged void in the ori- 
ginal caufe, and eftablifhed in the crofs caufe, provided they arc 
good in other refpe6ls* 

3. The 
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3. The garden penny was allowed. I724* 

4. The 8 d. for a cow, and 4 d. for a heifer, were adjudged — — * 
good; though it was objefled, that it was not good for the milk 

and calf, for then it would be payable, although there was no calf; 
to which it was anfwered, that then the 4d. and 8 d. would be 
payable, for it was payable for all the tithe a cow, i^c. produces^ 
which is only milk and calf* 

5. To the 3 s. 4d. for every fcpre of (heep (horn out of the pa- 
rlfh, and fo proportionably for a lefs number than twenty, or for 
a lefs time than a year, for the wool and Iamb of fuch (heep, it 
was objefled ; i. That this is too rank. 2. It is payable for 
wool and lamb, though the lambs might be fallen before the (heep 
were removed, and the tithe of lamb would be payable before* 
3. There is great uncertainty, becaufe of the fra£)ipns which might 
i|rife, when a fmall number were only removed. 4. It is liable to 
fraud ; for the parifhioner might remove them out of the parifli a 
little way only, juft before (hearing time, and then bring them 
back again. 

To the above objeflions it was anfwered by the court; 
I. We [b) cannot take notice of this, nor enter into the confidera- 
tion thereof. 2. It is payable at Eafiery and is a fatisfaSion for all 
the wool and lamb, and lamb before that time. 3. The fame objec- 
tion might be made to arife from the frafiion, where there was only 
a fmall quantity of wool, and tithe in kind paid. 4. If fraud ap- 
peared, as it would be taken to be, under the circumflances put in 
the objedion, then the parifhioners (hould pay tithe in kind, as 
well as if they had continued in the parilh, to which the modus does 
not extend. 

So the defendants were decreed to account in the original caufe 
for tithe of the furze ^nd wood ; but the bill was difmi(red as to 
' the reft, and the other modufes were eflabliihed on the crofs 
caufe* 

But, upon a rehearing, it appeared that the modus was alleged in Decree- 
the crofs-bill to be payable at Eafter^ or otherwtfe xnhen the Jhtep p^^ ' j.^- 
Jball bejoldy which being uncertain, it was adjudged to be void by 
the whole court, and the defendants were decreed to account for' the 
tithe of wool and lamb. 



■i — 
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17U. 

Tr. 10 Geo. I. A. D. 1724. Scac. 

Gumley v. Burt. [Bunb. 170.] 

k!"^*' a 1^^^^ ^y ^^^ plaintiff, as leffce of the vicar of Thijileworthy for 
peat, no tithes of peas and beans, fet and fowed la rows, drilled, hoed^ 

Uing^pro-' and hand-weeded in a garden-like manner, againll the leflee of 

««uccd, or ijjg impropriator, (the dean and chapter of fVindfor\ as Leing a 

ed,difmifled fmall tithe. The defendant infifts, that a great part of the pariih 

m. j^ converted into tliis method of cultivation, and that this tithe was 
never paid to the vicar, but always to the impropriator. 

The cafes of Stephens againft Martin^ and of Nicholas againfl 
Wlioty were quoted by the counfel for the plaintiff. The counfel 
for the defendant anfwered, that it did not appear in the firft cafe, 
that the impropriator contefted the matter, nor what the endow- 
ment was ; and that as to the fecond, there was a proof of ufage 
by the vicar for forty or fifty years receiving tithe peas and beans, 
where plough and fpade were ufcd ; but,^)fhere the plough only was 
ufec^ the impropriator received them. 

By the court, — Therc^eing no endowment produced, nor ufage 
proved in the prefent cafe, the bill muft be difmiffcd,.as to the dc- 
mand of peas and beans. 



M. II Geo. I. A. D* 1724.^111 Cane. 

fTebber v. Taylor. [Sel. Caf. in Ch.] 

Modus to 

pay afum TQiLL was brought to eftablifli zmodusy which was Faid thus, for 

of money ; ^ ^ ' 

butif inaiio- payment of fuch a fum of money ; but, if in the hands of any 

hanJs/ml^ perfon, to pay tithe in kind, or the money, at the cledlion of the 

neyortithp parfon. 
in kind, ill. '^ 

Modutnotfo Lord Chancellour. I will never eftablifli a wc^wr againft the 
td againft ptrfon without a trial at law, if he defires it ; but this midus it 
wTihour*^,. ^^^^^Y ^' • ^^^ * wtf^z^j cannot be dcfukory. 

al, if de* 
fired. 
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M. 11 Geo. I. A. D. 1724. Scac. JifL 

Chapman v. Barlow, [Bunb. 183.] 

T^ILL by the rcftor ol Radnage^ in the county of Buckingham^ for Hcad-iandi 
the tithe of head-lands, of a mill and cherries. "^'^ ^"*^**''*- 

The defendant infills the head -lands were only large enough to 
turn the plough upon, and as to this, the bill was difmilTed. 

As to the mill, no tithes thereof having ever been paid, and 
being an ancient mill, it was adjourned, to confider whether the 
tithe of a water corn-mill was a predial or perfona) tiiht (r). 

As to the black cherries, the ilefendant infifled they grew wild in 
hedges, and wafle places, and fervcd for fencing his grounds ; but 
the defendant was decreed to pay the tithe of thefe cherries. 

H. II Geo. I. A. D. 1724. Scac. 

Jones v. Barret. [Bunb.] 
"niLL by the vicar of fVefl Dean^ in the county of Suffix^ egainft 

the defendant, who was fequeflrator, for an account of the kiOiup 

profits received during the vaci^jncy. It was objedeJ for the de- party^tol* 

fendant, that the bi(hop oucht to have been made a party, fince the **•'* »gai"ft 

fequeltrator is accountable to him for wmit he receives by itatute trator, ciur- 

or 18 w. 8. C.I. l:^'-'; 

The court feemed to think the hi (hop (hould have been a party ; church. 
but by confcnt this caufe was referred to the bifhop of the dioCefe, 

H. II Geo. I. A. D. 1724. Scac. 

Bibye v. Huxley. [Bunb. 192.] 
T V a bill for tithes of wood by the reflor of fVhipmeed^ in the j^^^ ^^ ^^ 

county of Bedford^ the queftion was, whether birch waj whtihcr 
cftecmed timber in this county, which went to an iffue to try (</). tctmcdrim- 

\ Wr in th« 

(f) If the mill in queftion w»s an ancient mill, nnd had never paid tiche, it was not ti- Bcdfor^r 
thabk The adjourorocnti thereforci to confider vrhcther the tithe uTa mill noltithable 
was predial or perfonal, was, it rouA U* acknowledged, a gratuitous ad in the covrc. 

(J) It appears from the exchequer chamter-'hooK, that the words, « ttftrrid f ^ 
iritU at Ufff whether^" are ftruck out; fo that it fecms, no iflue was uhimatcly di- 
rcacd. The decree was, « • that the defendant do come to an account with the plaJnti^ 
for the values of the t.thes of wood for the timt in the bill, (czcepr for oak, aAi ami' 
maiden trees of beech, above twenty years growth), and beech wood |iroccdiiig Ifoa^ 
Hoois originally inaidcn trees, above twepiy years growth ; that as to the tithes of aflk 
trees or any other matter, if any difficulty (h.ill appear, the fame fhall be reported 
Cpecially, and that the deputy rcmemhraiKer do Ukt the acc«wt| aod that thfcofil bt 
referved. 2 Wood's- Peer. 23^. 

SOU Uy • W )l 
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H. II Geo. I. A^ D. 1724. Scac. 

Boughion V. fVright. [Bunb. l86.] 

T^ILL by the rcftorof Barrow^ in the county of SyffoHj for the 
tithe of corn, i^c. The defendant infifted, that he fer out the 
tenth (heaf of wheat and rye, and the tenth (hock of barley, ac- 
cording to the cuftom of the parifli. The cuftom he would have 
proved, was, that fhe defendant's cart was brought into the field, 
and he threw nine (heaves into the cart, and left the tenth for the 
plaintiff. 

The quefHon was, whether this cuftomary method of tithing 
the corn was good ; for it was in(i(led upon, on behalf of the 
plaintiflT, that nine (heaves^ought to be fet out on the ground, and 
the tenth left out, and marked with a green bough for the plaintiff; 
tnd that they ought not to bring the cart in the field, and throw 
the nine (heaves into the cart, before the whole ten are fet Out ; 
for the plaintiff ought to be able to view i^nd judge, whether he ha$ 
a fair andjuft part. 

And the court would not let the defendant in ^to prove the par- 
ticular cufiom, upon this general allegation ; fo he was decreed to 
account ; for they thought the whole ten ought firft to be fef put, 
before the nine are thrown into the cart* 



Written 
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tiihes" will 
fupport a 
claim to a 
portion of 
tithes. 



H. II Geo. I. A. D. 1724. Scac. 

Dowries v. Monman^ et e contra. [Bunb. 189.] 

'niLL ^)y the redor of Bonchurch^ in the IJle of fPlght^ in the 
county of Southampton^ for the great and fmall tithes of a farnj, 
called Luccomi Farm^ in the defendant's poffeffion* * 

The defendant infifts that Lovecomb alias Luccomb Farm^ formerly 
belonged to the abbey of ^arr\ that the abbot of ^uarr was 
feifed in fee of the manor and farm of, bfc. and all the tithes re- 
^ewbg thereon, as of a portion of tithes in grofs ; that this abbey, 
.by furrender, and by flat. 27 //. 8 r. 28* came to the crown ; that 
after king Henry's demife, the fame defcended to king Edward (he 
i^xtb, who, in the feventh year of his reign, by hb ktters patent 
gianted ^ the manor of Lwecomb and Grange^ i^c, and all and all 

8 manner 
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ttianner of tithes, Wr. in the faid manor of Lovecomb^ Wr. p2(rcel 1724. 
of the revenues of the faid late abbey of ^arr^*' to Cotton and ■■ 

others ; and fo derives the title down to Knight^ to whom the de- 
fendant was leffee for twenty-one years ; and in his anfwer he fet 
forth the claufe in flat. 27 H. 8. c. 28. /. 2. " That all peN Thlt.part 
fons, lie, who (hould have by any letters patents, any lands, Wr. docs not 
tithes, iic. belonging to any monafter}', lie. diffolved by that ftatute, thrSecree- 
(hould hold the fame, in like form, manner, and condition, as the *^*i^* 

2 Wood'f 

abbots, lie, held the fame, and might have held the fame, if the Deer. a^. 
faid abbies had not been fupprefled." 

This caufe was heard February ii, A. D. 1724, and the de- 
fendant carried his proof down, from the year 1289, in a regular 
method to the hands of the defendant's leflbrs the Knights* But 
note, all the written evidence produced mentioned the tithe only 
by ** all and all manner of tithes," lie. but in none of the inflru- 
ments was mention made of a portion of tithes \ upon which the 
plaintiff founded his obje£^ion, that no title appeared in the de* 
fendant ; a portion of tithes being a thing diflin£l from tithes in thcT 
general acceptation. Note, there were never any tithes in kind 
paid. 

But the proof being fo clear, the plaintiff's bill was difmiffed 
by the whole court, and the party had a decree on hit crofs-bill to 
enjoy bis tithes purfuant to his grants, (S^r. 

A copy of an agreement between the abbot of ^arr and the Copy of t^ 
' monks of Lyra was produced in evidence; to which it was ob- 8^^«T»^n« 

' ^ , , between the 

je3ed for the plaintiff, that by the rules of evidence, it could not abbot of 

be read, being neither a record nor a publick thing. But the de- roonk5*of 

fendant producing a copy of the flatutes of Oxford^ that no book^ ^y^'» '^- . 

fsfc, (hould go out oft the Bodleian library ; the couit gave him read upon 

feave to read this copy of agreement in evidence, though they ad- lJia?*cir-'^ 

mitted it not to be within the general rules of evidence, upon the cumttancet 

very particular circumflances of this cafe. though con- 

trary to the 

f encral ruUfS 
•i cYkUace. 
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H. II Geo. I. A. D, 1724. Scac. 

Amis V. Etheridge. [Bunb. 2io.] 
ILL by the Icflec of Matthew H awes ^ clerk, (fct ting forth Jji'j 



leafe, dated February ^^ ^T^sO for the tithes, ^c, for 1724, and 
1725, in the parifh of Simpjon^ in the county of Buckittghant. 

The defendant, as to the difcovery of the quantity of lands he 
held, and what tithes he had in (hofe years, and alfo a& to the ac- 
count, pleads, that it appears by the plaintiff's bill, that his leafe 
was dated February 4, 1723 ; he then pleads the ftaMite of 13 £//z. 
c. 20. touching Icafes of benefices, and other ecclefiaflical livings 
with cure ; and,avcrs, that Matthew Hawles^ clerk, the leffor, was 
abfent from his benefice eighiy days and more, in one year (ince 
the leafe, and before the filing of the bill, viz. in 1724; that the 
church of Simpfcn is not impropriate, and that it is a benefice <* 
ecclefiaflical promotion with cure, and therefore by fuch non-rcfi- 
dence, and by virtue of the faid a£l, the leafe was abfolutely 
void. 

Now, upon arguing this plea (which was drawn by Mr, Bun" 
lury)i baron Price was for over-ruling it, becaufc it covered the 
difcovery, which, according to the ufage of the court, a plaintiff 
was entitled to, whatever exemption or difcharge a defendant might 
have (and at the time c»f drawing the plea Mr. Bunhury was of 
that opinion, and To informed his client) ; but<hc lord chief baron 
denied it to be law, and with Page and Hale was of opinion, that 
the plea was good, extending even to difcovery, becaufe it amountcii 
to an abfolute incapacity in the plaintiff, which differed from tb« 
cafes, where the plainiilF was entitled of common right ; and 
there is no neceflity to aver that the abfence was voluntary, (for if 
it was otherwife, it lay upon the plaintiff to fhew it\ or to aveT, 
that the abfence was eighty days together; fo. ^ plea w»* 
allowed. 



P. I J Geo. I. A. D. 1724. 

Johnfon v. Firehrace. 
npHR deputy remembrancer reported, that the number or kinds of 
cattle agifled could not be afcertained; but, it appearing to him 

v"j"v«')'"' ^'^^^ ^^^ '^"^* ^^''^ ^^^^^^ ^^ »iol- P^r annum^ he had allowed xo 
"• •-" the plaintiflF I s. 6d. in the pound of the faid rent. The court 
confirmed the report, which was fpccial, and ordered payment. 



Agifiment 
titlie how to 
be va!ucd. 



Hil. 1721. 
fo. and 
P. 1725, 



fo. r h. a- 

fiirtmcn: tithe was decreed a^thc rate of 21. in the pound in the yearly rent of the land. 
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Tr. 1 1 Geo. I. A. D. 1724 Scac. 

r 

Sir Edward Blaclet v. Dr. Finney. [Bunb. 176.] 



T^ILL fuggefted, that there was a modus of 4d. a fcore of 
fheep going on Gayerfield^ in the pariOi of Ryton^ in the coui 



2\\ InjunAioa 
to the fpi* 

county ritual court 

of Durhayiiy in lieu of lithe of lamb and wool ; that the defendant ^1 Sr* ** 

libelled in the fpirirual court tor tithes in kind ; that the plaintiff Jj!*^" *" 

moved for a prohibition in the court of pleas in Durham^ but per- a wndm of 

mitted a confultation to go, and depended on relief in this court, and tt^xi (hecp 

-prayed to have the modus eflablilhed. ' «n Heu of 

'^ ^ tithe of 

The defendant, do£lor Finney^ infifted, that there was no fuch **«>*> *p^ 

modusy but that the 4 d. was in lieu of the milk of the ewes, which prayed t* 

was ufual in that country. liOied***" 

Now, upon motion for an injun£lion to the fpiritual court, the |*J«»<**37S« 
defendant's counfel infilled, that this was proper matter of fuggeftion 
on a prohibition ; and aUo the defendant had in the anfwer denied 
the modus. 

But by the courts there being fome difpute between the partieSf 
whether the modus is as alleged in the bill, and as the fpiritual court 
cannot try the modusy we will grant the injundion (e). 



Tr. II Geo. I. A. D. 1724. Scac. 

Egerton v. Still [Bunb. 198.*] 

JT was decreed by the court In this caufe, ift, That the plaintiff Eafterof* 

(hould have Eajler offerings as due of common right, although ofceinmoii 
he demanded them as due by cuftom. 2. That where there are '"J^'j^ri^^ 
above [or under] ten of calves, lambs, pigs, tic. the tithe of the odd buve or un- 
number above [or under] ten (hall be paid according to the value ; caivei, 
and not be carried over to the next year. to'bc'tittKi 

according to 
their values, i Wood*i Deer. 251. S. C. 



(e) An iflfue was afterwards dire^ed on the modut^ upon the trial of which the plaintiff 
was aonfuitedy and the bill was difmiflTed, with zq^s, both at law and in e^uitjc 
2 Wood's Deer. 2 50. 

u U3 
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>72.4. 

Tr. II Geo. I., A. D. 17*4. Scac. 

Lawrence v. Jones, [Bunb. 1 73.] 

Eafter offff- T^iLL by the vicar of Brackworthj in the county of Chueepr^\ot 

of comnaoii ; tithcs. It w^s dccrccd by the whole dourt, that Eafter offerings 

au a'c m- y^txt duc of comnion right, at 2d. a head, unlcfs it had been cut 

penf lion tomary to pay more: that the vicar ought to have a decree ac- 

tithes. pordingly, though there was no proof of Eajler offerings ever 

Kcc impro- haying been paid, (there being a lay iiTipropriator, who is not en- 

^arlL^n Qo7y ^i^l^d ^o offerings, but he only who exercifes a fpiritual funflbn], 

^rS"' *"*'* But quare \ and it was faid by baron Gilbert^ that oflferings were 4 

^ffL^ia|t. cpnapenfation for perfonal tithes. 

M. 12 Geo. I. A. D.I 724. B. R. 

Serjeant y. Trelawney. [MSS.] 

Where CT'^RELAff^NEY'^ reflor of C. in Cornwall^ libelled againft StijttoA 

there 11 a -^ in the ccclefiaftical court for tithes. Serjeant pleaded fcveral 

tlrbf» in the ffiodujes \ and thereupon moved for a prohibition, which Mr. Cruijt 

c^'uri"*and a fo*" ^^^ djcfcndant oppofcd, faying, the fpifitual court have received 

fiodux is jjje plea. 

pleaded, a * 

prohibition Sed per cur. The meaning of that is, the fpiritual court will 

uniefs it be receive ihe plea, and thereupon give judgement againft the d^ 

tiic^"ea h« fendant there, that thefe are no good moduffs. There is a great 

been allow- difference between receiving a plea and allowing it. If thefpi' 

fd as well . ^ 

a^ icceived. ritual court allow this plea, and the plaintiff there confefs it, thcjr 
ought thereupon to give judgement againft him, becaufe he has not 
\n his libel demanded the modufes^ but tithes in kind. But, if the 
modufes be denied, there muft be a prohibition to the fpiritual court 
in defc6lu iriationisy becaufe that court cannot try it. But Crvijt 
faid, the plea was confeffed and allowed in the fpiritqal courr, an4 
they were only going to give judgement for the payment of the 
rnoduJes\ and defircd forae further time to prove this, which wai 
gratited till the firft day of the next terra. And then a prohibition 
was granted upon the plaintiff's motion, no one appearing fof ih« 
defendant in prohibitioti* 
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1725. 

H. 12 Gto. I. A. D. 1725. Scac. 

Han/on v. Fielding. [Gilb. Eq. Rep, 225.] 

A BILL was brought by a lay impropriator claiming under a Of cxeap- 

grant from the crown, after the diflblution of the religious tithe»'a«" 
houfes, for tithes within the parifli and boundaries of ShiiUn and being parcel 

r ^r • J • of the pof- 

BarnacUy in the county of fyarwicky the tithes of corn, min, fcffiom of 
wool, and lamb, for the year 1723. Defendant, as to the tithe for st! johiro^ 
wool and lamb, fays, that he is leflee of the vicar of Afiflis. and that Jf'^'^*'^™- 

^ -^ Buiib. 2x4. 

the fmall tithes did not belong to the mother churcii, but were re- pi. 291. 
ceived by the chaplain of Anftis long before the difFolution of re- 
ligious houfes, and that after they came into the hands of the 
crown, they were alfo enjoyed diftinflly. As to the tithes of corn 
and grain within the manor of Barnacle^ he fays, that the lands were 
formerly part of the poflcffions of the hofpitallers of St, John of 
Jerufalem^ and that his lands were difcharged from the payment of 
tithes, while they continued in his own manuranqe and occupation ; 
that his lands by virtue of fome afls of parliament (27 H. 8. r. 21. 
31 //. 8. c. 13. 32//. 8. c, 24.) were veiled in the crown, and 
Were to be held and enjoyed by the king and his grantees, in 
as large and ample manner as the. late religious houfes held them; 
that he was a grantee under the crown, and confequently entitled 
to hold them difcharged from tithes. 

Mr. Buniuryy for the defendant, objeded, that the lands of the 

hofpitallers of St. John of JtruJaUm coming to the crown by the 

flatutc 32 H. 8. c. 24. they could not claim the privilege of the 

claufe of exemption, in the ftatute 31 H. 8. r. 13. by which it is 

appointed, that all monafteries, abbies, tfr. which before h^d come, 

or hereafter (hould come to the king by fuppreflion, furiender, l^c. 

fhould J>c held and enjoyed by him, in as large and ample manner 

as the religious houfes held them ; and whereas many of them were 

difcharged frtrni tithes, they fhould be held by the king and his 

grantees difcharged, (sfr. and cited 2 Co. 47 a. archbifhop of Can* 

terhurf% cafe, where it was rcfolved, that the claufe of difcharge 

{hould extend only tothofe pofTeflions, which came to the king by the 

faid ad ; and that it would be abfurd, that the branch of the adl 

31 H. 8. (hould extend to a future a£l of parliament, which jthe 

makers of the faid ila^ute 31 //.S. without the fpirit of prophecy, 

could not have foreknowledge of, and infilled ilrongly upon the 

u U 4 cafe 
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X72C. ^^^^ ^^ ComwaUts and Sparlings Cro. Jae. 57. Mo^r 913. 
■ Degg. 346. dwUfupra 224. asanexprefs authority in point. 

Stryt^xii Pengelly^ fpr the defendant, made ufe of two ways to takeoff 
the objedlon; iirft, that part of thelandof thehofpitallcrsof St. J^^n 
of JerufaUm were veiled in the crown by the 31 /f. 8. and that the 
32 H, 8. was only made, becaufe of the great compafs of their 
eftates (fome of which were in Ireland) and to be To general, as to 
comprehend all that might be omitted in 31 //. 8. and then without 
doubt the branch of the. ad concerning difcharge from tithes extends 
to them. But, if, the court fhould think thefe lands pafTed only by 
the 32 i/. 8. he thought, fecondly, that even upon that flatutc the 
grantee OiouK: hold them difcharged from tithes ; and feeing it had 
been refolved by fome judges, that the claufe of exemption in the 
31 //• 8. (hould not extend to latter llatutes (though at firil that 
was a doubt upon the words " or hereafter fhall C9nie*'), he would 
therefore wave that, and rely upon the 31 //. 8. by which they 
were vefled in the crown with all privileges, tsfr. Now one of 
their privileges was, that they fhould hold the lands difcharged 
from tithes, whllil they continued in their occupation, which being 
continued to the crown by the faid (latute 31 //. 8. we fay is i 
real difcharge annexed to the land, and going along with it, and it 
lias been accordingly exprefsly granted to us ; for we have a grant 
dated the 15th December^ 4 Ed, 6, of this manor of Barnacle y^i> 
with the very fame words, as are in the ftatute, viz. " with a!I 
privileges, bV." and we have enjoyed it ever fince with benefit of 
this exemption. And he cited ?". ^jyw. 225. FoJJe/ 3Lnd Frankliit} 
where it is faid by Hale chief juflice, that by reafon of the word 
•* privileges," they (hall not pay tithes, and refolved accordingly 
by the couit. 

Serjeant Cumins fenior, and Mr. ff^ard fenior, on the fame lick, 
cited t)y. 227 b. pK 60. fF. Jon^ 182. Bridg, 32. Lat. 89. and 
fer Ward in Tr, term 1087, the cafe of Daniel^ vlc^r of Befigs^ in 
Hertford/hire^ and Sir yohn Gcwer^ where, upon confidering all the 
cafes, this court held all the lands difcharged, and difmifled the 
bill. 

Mr. Bunlury faid in reply, that, in the cafe in Dyer^ the lands 
came to the crown by 31 //. 8. and then they were immediately 
exempt, as, Bridg. 32. Lat. 89. PF. J^n, 182. As the cafe ap- 
pears, the court was equally divided upon the point of difcharge. 
As to T. Raym. 225. it was a v^ry fliort report, and it docs not 
appear upon what reafons the court went. The great flrefs is laid 

7» upon 
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upon die word " privileges'* in the flatute 31 //. 8« and if that 1725. 
of itfelf had been fufHcient, for what reafon did they infert a par- #1. 
ticularclaufe of exemption from tithes? He infifted upon the cafe 
of Cormvallis and Spurling^ which being determined upon a fpeciai 
verdi6ly the book alfo taking notice, that the like judgement was 
given upon a demurrer, is of great authority. 

Gilbert chief baron. Thofe privileges were granted to this eccle- 
fiaftical corporation by bulls from the pope ; but thefe difcharges, 
for want of a fpeciai claufe to continue them, were extinguiOied, in 
as many of them as were diflblved by the 27 H. 8. but that 
cramping the king in his alienation, in 31 //. 8* they put in a .claufi 
to continue to the crown the privileges that were in them as fpeciai 
corporations. Now the queftion is, whether the word ** pri- 
vileges*' in 31 //. 8. has the fmalleft intent to carry all other pri- 
vileges to the crown. If the point had not been refolved, we 
(hould not have difputed it. 

I>jQta, It was no further fettled, for when the plaintiff went into 2 Wood't 
his proof of the grants of the tithes of thefe lands, they appeared to ^^^' *^'* 
be grants of different poffeffions, therefore his bill was difmifled, la 
that he failed In making out his title* 



P. 12 Geo. I. A. D. 1726. Scacu 

Coleman v. Barter. [Gilb. Eq. Rep. 231.] 

'T^HE plaintiff by his bill demanded tithes for the depafturing of Titheifor 
(heep on turnips, remaining on the ground unfevered. dej^fluring 

The defendant faici the (heep paid tithes of wool, and that tithes ^"""P»«^'* 
ought not to be paid twice. 

It appeared, that after (hearing-time the defendant fed his (heep 
with turnips, whereby they were bettered 5s. a (heep; that they 
went about five months on the turnips, and then were fold to the 
butcher ; and the defcfndant brought in a like quantity of new (heep 
before (hearing-time came again, fo that the plaintiff always had 
tithe of wool of the full number. 

Pengelly for the plaintiff faid, that this improvement of the (heep 
by the turnips, was a new increafe, and that confequently tithes 
0Ught to be paid for the improvement and increafe ; and if the 
turnips had been fevered, there had been no doubt but tithes had 
Imn due. He cited three cafes which he relied on. 

Firft, 
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Firft, The cafe of Nicholas and Hooper^ I Roh Ahr. Dijm, 462. 
//. 7. where it is adjudged, that if a man pays ttthe-iamb at 
Marks-iidi^ and afterwards at Michaelmas (hears rhe refidue of the 
lambs, viz. the other nine, he fhall pay fi the- wool, although he 
had before paid tithe of the lambs ; for, fays the 1>ook, it is a new 
increafe. 

Secondly, The fecond cafe which he quot/^d was EaJfmondii^A 
Sandys [fupra ^^^.] a demand for tithe- herbage of oxen, which 
were depaftured to be fatted. 

The defendant infided, that thefe oxen had been ufed for the 
plough, and fo were exempted ; that their labour improved the 
parfon*s tithed, and fo to pay tithe for their agiftment would be 
double tithing : but the court of exchequer decreed, and it wa$ 
affirmed in the houfe of lords, that tithe-herbage was due for the 
time they were taken from the plough, they being then no other- 
wife beneficial to the parfon in tithes. 

Thirdly, The cafe moft relied on was a decree in this court, 
Hill I fV- isf M. Dummer and Wingfield^ which was a demand of 
tithe for pafturage of (hecp, from the time of (hearing till they 
were fold. The defendant infided that by the (hecps* depafturing 
on the land it was improved, and the plaintiff's tithes bettered 
thereby : but the court decreed an account, and faid, that this was 
no bar to the plaintiff's demand : and this decree, upon rehearing, 
was affirmed. 

Ward and Bunbury for the defendant argued, that if this demand 
"prevailed, it would be double tithing, which was contrary to the 
whole tenor of the law, and cited many cafes for that purpofe. But 
the court agreed, that it was a new increafe ; that they could not 
diftinguilh it from the cafe of Dummer ^r\A fVingfield \ that the 
diflindions laid down in the cafe of Eajimond and Sandys were 
good, and decreed, that the defendant (hould go to an account. 



What pay- 
ments in 
lieu of 
tiihcs, nre 
(uodj Uc. 



P. 12 Geo. I. A.D. 1726. Scac. 

Cuthbert v. Wejlwood and others. [Gilb. Eq. Rep. 230.] 

niLL againd land-owners to cdabliffi a right of 40I. ptraxM. and 
in liei| of tithes; which by a dcciee in time of Car. I. watto 
be paid out of particular lands (which were formerly part of the 
forcft of Eradcn) to the vicar of Churchlade in fViUJhire. 

Two obje£lions were taken for want of parues. Firfti tinit 
thefe land-owners were tenants to the crown, of lands lying 

witkia 
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^ithin the bounds of the forcft (which formerly paid no tithes}, 1726. 
^nd that fo the attorney general ought to have been made a ■ 

party. 

Anfwer. It does not appear by the bill that they are leflees 
under the crown, and the defendants have not infilled upon it in 
their anfwers, and fo that is out of the cafe. 

Second obje£lion. It is not fufficient to make the land-owners 
on1y» but they (hould have made the occupiers, parties to the bill ; 
for a decree againft the land-owners could not aflfefl them. 

Anfwered by Bunbury^ That it would be endlefs to make all the 
oecupiers parties, and if that was neceflary to be done, the pbintiff 
could never come at his right ; for there were great numbers of 
them, and any fingle one dying, would put the plaintiff to his bill 
of revivor, and cited the cafe of Brifco againd the undertakers of 
the land-bank, before lord-keeper fFrighfj who faid be would not 
oblige them to bring all before the court, fince the right might be 
determined by having a view; which the court thought rea- 
fonable. 

The court. Though we can decree only againft the land- 
owners who are before the court, yet that will affe£l the lands; 
^he 40 1. a year ought to be apportioned among the owners, 
and the original decree may be carried againll the occupiers 
land. 

Decree a commiflion (hould go to inquire into and afcertain the 
value of the lands, the owner and occupiers names, and what pro- 
portion of the 40 1, per ann, each tenement ought to pay. 

[It was ordered by the court, as it appears by the decree-book, that 
a fpecial commilTion (hould ifTue into the country, under the feal of 
this court, dire8ed to fuch commi(rioners as the deputy remem- 
brancer Ihould appoint, to inquire who were the feveral farmers and 
occupiers of fuch part of the faid inclofed lands, formerly part of 
the Forefl of Br ay don ^ which lie within the parifh .of Cricklade St. 
Sampfon^ in ihe county of fFilts^ and particularly what part of fuch 
)ands each farmer or occupier feverally held or enjoyed, and of 
what yearly values the refpeflive lands fo held by them feverally 
were ; the faid deputy remembrancer to appoint the time and place 
of executing fuch commifTion ; and the cofls to be refervcd. 

In purfuance of the faid decree, and the deputy's certificate, a 
fpecial commifTion i(fued, and the commifTioners returned their cer- 
tificate, and certified the different lands, and the refpe£live (hares 
fnd values liable to the payment of the faid 40 I. ^pcr annum^ as fet 
forth 10 the faid certificate. 

Upon 
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1726. upon reading the faid decree, order, and certificate, and the fcve- 
" ral depofitions taken by virtue of the faid commiflion, and upon dfr 
bate of the matter, it was ordered by the court, that it Ihould be re- 
ferred to the deputy remembrancer to afcertain what part and propor- 
tion of the 40 l.pfr amiumy.Auc to the plaintiff from the defendants, 
each defendant ought to pay, according to the number of acres in 
his occupation ; and what was due from each defendant to the plaio- 
tifffor the arrears of the faid 40 1. per annum^ according to the 
like proportion. The coils to be referved. 

s In purfuance of the faid decree, the deputy remembrancer made 
his report therein, dated the 12th of July 1728 ; and, on the i8(b 
of July 1728, upon hearing counfel on both (ides, and read- 
ing the decree and report ; the court ordered the report to be con- 
firmed, and the fevera) defendants to pay to the plaintiff the feveral 
fums reported due to him, and all the defendants, except the H^eji- 
woodsy to pay to the plaintiff his cofts of this fuit, to be taxed, bot 
the faid plaintiff was to have no cofts againft the defendant U^tji' 
wood ; and that the feveral defendants fhould for the future pay to 
the plaintiff 40 I. per annum^ according to the proportions in the 
faid report mentioned.} 



P. 12 Geo. I. A. O. 1726. Scac. 

filter V. MuJJendine. [Gilb. Eq. Rep, 228.] 

A BILL was for a difcovery of tithes by the leflec of a parfoD. 
■^^ The defendant pleads 13 Eliz. c. 20. againft noa-reGdcnce in 
bar. Ward^ for the plaintiff, obje£led to the plea, 

Firft, That it was bad in fubftance, for that it did not (hew, that 
he was not of necefTuy, br juflifiably abfent, fbarely faying he was 
voluntarily abfent not being fufficient), as he might have done, ac- 
cording to Sutler and GodalVs cafe. 6 Co. 2i b. 

Secondly, The time of abfence the ilatute requires to avoid the 
leafe is eighty days and more, which ought to appear to be a cod- 
tinual abfence for eighty days altogether, and at one timet l Byi' 
Jlrode 3. Shepard v. Townjliey Moore 436, 

Thirdly, Though the plea fhould be thought good In fublhmcc, 
yet it could be no bar to the difcover)', though it might as to 
the relief. To prove which he mentioned the cafe of a mU^ 
pleaded in bar to a bill fpr tithes, in which calie it was held, that 

althou^ 
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•Wiough the plea was good as to the relief, yet it was no !)ar as to 
the difcovery ; but that the defendant mull anfvver, and ihcw the 
quantity, quality, and vahie of the tithes ; and the reafon upon 
which that has been fo refolved is, becaufc if the defendant's plea in 
bar (hould prove to be falfe, the plaintiff then is to have a difcovery 
from the defendant upon oafh, and they will not let him run tlic 
hazard of lofing fuch difcovery, which he might do if the defendant 
(hould die in (he mean time ^ and rhat in Hilary term laft, the court 
would not allow a plea of the flatute of liniitatio<i to be a good bar 
to a bill for tithes. 

Fourthly, EdUn objcQcd that they had fct out the year wrong 
in the plea, and that it did not appear, that he was abfent above 
eighty days in any one year, taking the year to commence accord- 
ing to the computation of sera upon the ajth Marchy as he infifled 
it might. 

Bunbury and B'>otIi for the defendant, to what had been faid^ 
gave the following anfwcr: 

As to the firft objeftion, that if he had any good excuFe for his 
abfcnce, it being a thing lying entirely within his own cognizance, 
they need not take notice of it, but he muft ihew it in his replica- 
tion ; and the whole court held the fame. 

Secondly, The conftrudion they contend for would entirely de- 
feat the ftdtute, for at rhat rate he need only be there five days in 
the whole year. As to the opinion in Buljlrodt^ it is only that of 
two judges ohittr \ and as to Moor 436. the infimul ac pariter are 
in the fpecial vcrdift, but no notice taken of it, that it was neceflary 
they fhould be in. 

Thirdly, They diflinguiOied this from a plea of a modus^ for that 
admits the plaintiff's title to the tithes, but only avoids the payment 
of them in kind ; for that by cuftom he was to have fomething elfb 
in lieu of them : in that cafe the demand is allowed to be juft^ 
and the only qucftion is, in what manner that demand is to be fa- 
tisfied ? But the plea in the prefent cafe denies and defeats all the 
plaintiff's right and title to the tithes, and to any manner of fatif-^ 
faftion for them. The plea of the ftatute of limitation was alfo 
very different from this, for that ftatute could not be extended to a 
demand for tithes. 

Fourthly, That the year was to be 365 days, without reckoning 
it from the 25th March ; and they infifled upon the cafe of Ethe^ 
ridge and Mills [fupra] in this court, being in point. 

Gilbert 
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1726. Gilleri chief baron. The cafe of ElhiriJgi and MiUs cannot be 
' diftinguifhed from this. 

Secondly, The cafe of Bulflrode is not law; for that would 
defeat the ftatute cauja quajufra. 

Thirdly, That this was a good plea in bar, both as to the dif* 
covery and relief. As to the cafe of pleading a modm^ that allow! 
the plaintiff's title, and fo that is pleading againft what you allowed 

before. 

The reafon why the ftatute of limitations was not allowed to be 
pleaded in bar to a bill for tithes was, that tithes were not of the 
nature of thofe demands that are intended to be barred by the 
llatute ; befides, that plea allows the title. Years (hall not refer 
to the aera, but muft be intended a folar year of 365 days. 

Price baron agreed the year (hall be 365 days, and the abfence 
any 80 days within that compafs. 

As to the fecond objeOion, how rnconvenient it might be to 
allow fuch plea a good bar as to the difcovery, for that fuppoGng 
the plea to be falfe, if the defendant (hould die, the plaintiff might 
lofe the benefit of a difcovery, the anfwer was very plaid ; for tk 
defendant having here (hewed that the plaintiff has no title to the 
tithes themfelves, he in confequence can have no title to a difcovery 
concerning them. 

Page baron. The plea of a modus is an acknowledgement of the 
title of the plaintiff, and is in part a difcovery itfelf ; for it fetsout 
he is to pay fo much for corn, fo much for pigs, l^c, and then it is 
nothing ftrange he (hould be compelled to go on a little farther, and 
(hew the quantity and number of his corn, pigs, (rfr. 

He took the diftin£lion to be between a plea acknowledging the 
title, and one that abfulutely denies it. If a bill be brought by so 
heir, claiming by defcent againfl another, fuggeflingfome fraud,and 
praying a difcovery, there, if the defendant pleads he is a pur- 
chafer for a valuable con(iderat}on, fuch plea, which goes to the 
plaintiff's title, is always good, both as to relief and difcovery* 
Soy in cafe of a bill for ah ac(:ount againft one as bailiff, fug- 
gefting fraud, if the defendant pleads, that at fuch a time he did 
account, he need not go on and fet out an account. And he alfo 
agreed as to the computation of the year. 

Hale baron. That the plea is a good bar to the difcoveryi 
and that the cafe of a- modus had been rightly diftingtti(hed from 
this. 

I As 
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As tothe llatute of limitations, he thought it might have been 
pleaded in bar to the difcovery, if it could have been pleaded at all, 
which it could not ; for that fpecialties are not barred by the fta- 
tute, and tithes arc of a higher nature. 

And he farther faid, that no con(lru£lion virould be too liberal 
to make parfons relide, and take ca]:e of their pariflies. 
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SonurvilU v. fVzfe. [Decree-Book, 5th July.] 

T>1LL by the vicar of Adderlury^ in Oxfordjhin^ for the tithes 
[inter ah ) of hay, and of milk. The defendants, as to the tithes 
of hay in certain meadows, called Lott Meadows^ infifled on a mHlut 
of 2 d. a mower or man's math, and To in proportion for any other 
quantity of meadow, in lieu of all tithes thereof, payable at Mi^ 
chaelmas. And with refpefl to the milk, they faid, that the vicars 
had immemorially taken every tenth meal, or morning and night's 
milk, from all milch cows in the parifh, from their firft going 
upon the common^ which happened ufually on the 3d of Mayy for 
ten tithe meals or turns of morning's and night's milk, in lieu of 
all tithe milk. The court declared both cuftoms to be void, and 
decreed the defendants to account. 
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Thompfon v. Holt* [Decree- Book, 23d June] 

'T'HE reftor of Loughton^ in the county of Bucks^ claimed the 
tithes of garden fluff, apples, pears, pigeons, cows, milk. 
Iambs, (heep, wool, faggots, furze, calves, and the loppings of 
oak, a(h, and elm. 

flicq), wool, fuel, calves, 

The defendant Holt, faid, that he held an ancient garden in the 
faid parifh ; but that no tithe in kind was due to the re£lor for the 
fruit thereof; /or that, time out of mind, gardens in the faid parifh 
had paid, and ought to pay, to the re£lors of the faid parifli, at 
Eafler yearly, one penny, called a garden penny, in lieu of all 
garden Auff or fruit (except apples and pears) yearly arifing in iuch 
gardens ; and he tendered the fame, with his proportionable cofls. 
He alfo admitted, that he had feveral dozen of pigeons ; but denied 

that 
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that he had fold any ; and infixed, that no tithes were due (of 
tbenK He alfo admitted that he had feveral cows» which he had 
kept foroetimes upon his inclofures, and fometimes in the common- 
fields belonging to the faid pariQi ; and infifted, that he was not ac- 
countable to the plaintiff for the tithe of fuch milk as was miHced 
from the cows while they were depaftured upon the common-fields ; 
for that, time out of mind, there had been due and payable to the 
redor of the faid parifh for the time being, at Chrijlmas yearly, for 
every new milch cow, 2 d. and for every old milch cow, i|d. de- 
paftured on the common-fields, which he, by his aufwer^ ten- 
dered accordingly, as alfo a tenth part of the value of the milk 
milked from his cows while depaftured on his inclofures, with his 
proponionable cofts. He alfo fet forth that he had two lambs, and 
tendered the plaintift'a halfpenny a-piece for them. He alfo flated, 
that in Jfril 1^2^^ he had brought into the parifh feveral flieep that 
had been wintered in other counties, and were by him (horn in the 
parifh in that year ; but he infifted, that he was not accountable 
for the tithe wool of them ; for that, time out of mind, there hid 
been due and payable, at Chrijlmas yearly, 8 d. a fcore, and fo 
proportionably for a greater or lefc number which were fo brought 
into the parifh, and not wintered there, in full fatisfaBion of the 
tithe wool of fuch flieep fo brought in. He alfo faid, that in the 
faid year he had caufed feveral hundreds of furze faggots to be cut 
upon Lough/on Common ; that fome thereof were fold, and the reft 
burnt in his family ; and that there had been due and payable, at 
Eajter yearly, to the reflor of the faid parifh, one penny, called a 
fmoke penny, in lieu of all wood, furze, and fuel, burnt and fpent 
in vhe houfe of every inhabitant within the faid parifti ; and he 
tendered the fame by his anfwer, with his proportionable cofts. He 
alfo faid, that the faid parifh of Loughton lay within the hundred of 
Newport Pagnell ; and that no tithe for wood of hedges, hedge- 
rows, bufhes, willows, and furze, which were either fold, or ufed 
for firing, were ever paid within the faid hundred ; that he had 
Joppcd from oak, afh, and elm trees, of above twenty years growth, 
feveral hundred of faggots ; had fold fome, and fpent the reft in 
his family ; and infifted, that no tithe was due for the farpe, or any 
thing in lieu thereof. He alfo fet forth an account of his calves, 
and the price for which he had fold them ; and ftated, that two 
thereof were weaned for the pail ; and he infifted, that a modus of 
j|d. a calf for each calf weaned for the purpofe aforefaid was due 

to 
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to the reQor in lieu of the tithe of fuch calves, which he alb ten- 1726. 
dercd to the plaintiff. ■ 

The other defendants, by their .anfwers, alfo infifled upon the 
faid modufes. 

The court ordered the defendants to account for tithe milk in '^^^ ^'f.^" 

of fflilk 

kind during the time the defendants' cows were kept on their in- from cows 

clofed grounds and pafture lands; for the tithes of their wood and i^Jfur^ 

furze (except for the loppings and toppings of timber trees above *JJ^^ 

twenty years growth, or burnt in* their houfes, or ufed in fencing); fruit, ptge-' 

for the tithes of apples and pears, lambs, Eafter offerings, pigeons dry'cowt, 

fold, and fuch dry cows as were altogether unprofitable, and ^««««^* 
through which no tithe did otherwife accrue to the reflor of the 
parifh ; but as to the other matters, they were ordered to account, 
i^ording to the modufes fet forth in the anfwers, 

Tr. \i Geo. I. A. D. 1726, 

Berney v. Chambers. [Decree-Book, fo. 430.] 

^H£ bill Aated, that the plaintiff fent a cart and horfes to fetch 

away the tithe of wheat ; that the cart being loaded and goinf 

cut of the field the defendant locked up the gat<t, and would not fufier 

it to be drawn out, but at length permitted the horfes to go out, but 

flopped the cart, and that on the third day after, the plaintiff was 

obliged to take away the fame by replevin, whereby he fuffered 

great damages, and brought his bill for the value of the tithes. 

The defendant, by h|S anfwer, confefTed, that he on the Saturday 

flopped the cart and horfes as they were carr)'ing away the tith^5, 

and locked up the gate, they being trefpalTers and damage- fcafanf, 

becaufe the cart wheels were fhod with iron, which, as he was ad« 

vifed, ought not to be, becaufe fuch whetls cut the full and much 

fpoiled the clover fown among the corn, but he permitted the 

horfes to be taken away immediately : that beiog told he could not 

juRify the detaining of the cart, he on Alonday morning early fent 

notice to the tithe-gatherers that they might take away the cart, 

and tendered 5 s. for damages for flopping it, but the plaintiff 

would not take it away till Tuejday^ when he brought a replevin : 

that he had fince ofiered to pay the charges of the replevin. The 

court ordered the deputy remembrancer to inquire Into the damages 

fudained by the plaintiiT by the defendant's Hupping his cart and 

horfes. 

VOL. ir. X X 
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CASES. 
P. 13GC0. !• A.D. 1727. Scac. 

Marjion v. Cleypok and othen. 

nilL by a lay impropriator for tithes for about twenty-four 
years. 

The defendant, as to fuch part of the bill as prays difcovery and 
relief) for any time before fix yean next before the filing 
the bill, or ferving i\it fubf^naj pleads the fiatute of limitations, 
and that he did not promife to make any fatisfadion for any tithes 
before the faid fix years. 

This plea was now argued, and over- ruled by the whole court ; 
for the defendant, as to the tithes, is in nature of a receiver or 
bailiff for the plaintiff, in which cafe the flatute of limiution dots 
not operate. 

Tr. 13 Geo. I. A. D, 1727. Scac. 

^uilUr V. Liumdes* [Bunb. 21 1. J 

yxEFENDANT pleads that he preferred his bill in the court of 
chancery to efiabli(h the modtUj fjc. that iffues were direfled 
and found for the modujis^ and decreed thereupon to be eftabltlhedy 
and pleads the fame verdiQ and decree m bar of the plaintiff's now 
demand \ and the plea was allowed by the whole court. 

H. I Geo. II. A.D. 1727-8. Scac. 



Bemey v. Chambers. [Bunb. 248.] 

T EAYB was given to amend an anfwer to a tithe bill, wherein 
the defendant had fwom, that fuch a clofe contained nine 
acres, by making it feventeen, though iffue was joined, and a 
commiffion hadjffued (which the reporter never knew done before) ; 
^ymen"^" but it was upou the defendant's paying all the cods fince the anfwtr, 
cofts, re- fwearing the anfwer over again^ and taking out a new commiffios 
anfwer, and at his own expcnce [e). 

taking out 

a new commii&oni at party's own expence, but very unufual. 



Anfwer a- 
mcnded by 
increafinr 
the number* 
of acrei y 
after iffue 



(/) But in a fubfcquent cafe of Mr. H'ortUy Monugut v. , the •ourt refiifed to 

let the defendant amend his anfwer^ by only altering the day of payment of a im^Ks al- 
though iffue was not joined, and the day fet right in a crofi-bill. Id, ikid. A» to 
amtodment of anfwen, vidi i i?«r. Ab^ i70-i. jth edit. 
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1728. 

M. I Geo. II. A. D. 1728. B. R. 

Fletcher v. mikinfin. [MSS.] 

QERJSANT Comyns moved for a prohibition to the fpiritual court 
to fiay a fuit there for tithes in kind of wool ; fuggefting a cuf- 
torn for paying the tenth pound of wool, and not the tenth fleece, 
as demanded by the libel in the fpiritual court. 

Per cur. Tiiis is no modus, but only a diflerent way of paying 
tithes in kind. And where the cuftom fuggefted appears to be 
Void, unreafonable, or infufficient, the court will not grant a pro- 
hibition. And the motion was denied. 

H. 2 Geo. II. A. D. 1728-9. Scac. 

S/one V. Ride§ut and others. [Bunb. 262.] 

■ 

Dill brought by a lay impropriator for tithe-hay in theparifh of No tith« 

Framfieldy in the county of Sujfex^ who derives title under paiTfonzo 
a grant of 3 Jac, i . which exprefsly grants the tithes of hay. V^^u ^\ 

To this bill the vicar was made a party, and the plaintiBT had no impropna. 
proof that he, or thofe under whom he claimed, ever had received g°ant o^ 
tithe*hay. The defendants (parifhioners) infifted he was only en- J*^.V ***^' 
titled to corn and grain, and that the vicar was entitled to tithe- 
hay ; though there was no evidence, that tithe- hay had ever been 
paid either to the impropriator or vicar, but the farms of the 
defendants were under ancient tnodufes or cuflomary payments ; 
and the defendants infifted, that the hay was covered under the 
modufes\ and to corroborate this gave (everal inftances of payments 
of modujis to the vicar by feveral parifhioners, who had nothing 
but meadow ground, and, confequently, could pay only for the tithe 
of hay. 

This caufe was this day heard, and though there was no proof 
of payment of tithe-hay in kind to the vicar, but only prefunfed to 
be fo by the tnodufes ; yet, fince there was no inftance of the im- 
propriator's having received tithe of hay for one hundred and 
twenty years fince the grant of Jac. I. the bill was difmified by 
the whole court. 
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1729. 

Tr. 4 & 3 "Geo. II. A. D. 1729. Indian: 

Carltton v. Brightwell. [i P. Wms. 462.] 

AwM&M for jjj jijjj]! fQy tithes, i» kind, the defendant infifted upon fcvenl 
for the in- * modufes^ OHC of wliich was, that the inhabitants of fuch a tcK- 
fuchTtewf- 'racnt, with the lands ufually enjoyed therewith, bad been accuL 
ment, and tomed to pay fuch a modus for tithe-corn (/). 

the lands ^ ^ ^ * 

therewith ufually enjoyed, void in the opinbn of hit honour the maftcr of the rolls for anocrtaiotr, 

in regard the tenements may be uniahabitcd, and the lands afterwards (bifted^ and let with odNi 

larms. 

Court. This is quile uncertain ; the houfe may fall down, or 

be uninhabited, and then no modus will be payable. Alfo, nothing 

can be more uncertain, than lands ufually enjoyed with the tene* 

inent,'fince the lands let with a farm-houfe may probably be oftea 

Ihifted. 

Turkics 2. Tithcs being demanded of turkies, it was objeded thatia 

ff*Iw.es'll!i^ ilftf^r 59©, [Hugion v. Prince,) it was faid, that turkics weit 

paid of eggs, things /rr^T natura^ and not tithable any mote than partridges, arrf 

Ve paid for that tufkics were not brought hither from beyondf fea before ((ucen 

Court. I cannot fee, but that turkies are birds as tame asbco 
ot other poultry, and therefore mud pay tithes. * It is tnie, if 
tithes be once paid of eggs, there can be no demand made a fecond 
time in refped of the chickens hatched afterwards. 

3. There was another demand made by the bill of the tithe of 
corn mills, and it was inflfled that every tenth toll difli was due. 
I ShcfW. Rep. 281. Gumblew, Falkingham, Carih. 215. 
AliHs are But it was replied, that this matter was determined in the ok 

they arc to of Chatttberlaine againft Newte, in the houfe of lords, upon a 
SrfwMlr * appeal from a decree of the court of exchequer, where the bHl wai 
tithe of the brought for the tithe of a malt mill in Tiverton in Devon/btre^ aai 

c^ear gains, 

after all manner of charges deducted. 



(/) By the regiArar's book no fuch mcdus for tithe-cwr^ appears to have beeninquef- 
tion in the caufe ; but the defendants, by their anfwcr, infixed that ^< alltcufim^ 
<' farm-houjci below or on the nerth fide of a laiic called BurJUid Ltne, with the laodi 
** ujuatly occupied therewitii, have time out of mind paid 3 d. at Michaetmmi in od 
" year for each cow, and all occupiers of farm^houfcs above the fame' lane or 00 fht 
•' fouth fide thereof, with the lands ufually occtfpied therewith, have time out of mind 
" paid 2 d. yearly for each cow," in lieu of tithe of milk in kind. His hooonr de- 
clared this moJyi tu be uncertain; and dire^efd ah accouAL Re^;. Lih. A. 1717. fol.4i7> 
2 Qox'% P. Wms. 

where 
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where the lords determined, with the afliftance of eight judges 
(whereof H^li C. J. was one) that mills were tithable, but that the 
fame was a perfonal tithe, and fo ought to be paid out of the clear 
gain, after all manner of charges and expencis deducted ; upoa 
which authority the mafter of the rolls decreed the mill in queftion 
to pay tithes, but that they Ihould be paid only as a perfonal 
tithe. 

Note. In this cafe it was faid and admitted, that in a bill 
broaght by a parfon for tithes, though the right thereto be never fo 
plain* yet in the exchequer the decree is not, that the defendant 
(hall pay tithes for the future, but that he fhall account for and pay 
what tithe is due to the time of bringing the bill, but in the court of 
chancery, it is to the time of the decree [g), 

Tr. 2 & 3 Geo. II. A. D. 1729. Scac. 

The Bi(hop of Hereford v. the Duke of Bridgwater, [Bunb. 269.] 

T\0CTOR Egerton^ bifhop of Hereford^ who had preferred a bill 
for tithes againft his brother the duke of Bridgwater and 
fiveral tenants of his manor, moved to have an infpeflion'of the 
court rolls of the manor to fee what proportions they paid of a 
fi^us in&fted on ; but denied by the whole court. 



M. 3 Geo. II. A. D. 1729, Scac. 

Pricif Clerk, v. Pratt and others. [Bunb. 273.] 

^B£ plaintiff preferred his bill, as perpetual cutditQ of Berringfon^ 
being a chapel annexed to the church of Hemel Hempjfead in 
the county of Hertfordy againft the defendants, inhabitants, and 
occupiers of lands within the faid chapelry. He made his title 
under a nomination to his curacy in'^e year 1716 by Cornelius 
Price^ then vicar of Hemel Hemp/lead^ /who alfo gave him by the 
fame inftrument the fmall tithes in Berringtony with power to fue 
for them in his (the vicar's) name ; and he alfo fet forth a licence 
to preach from the then bifhop of Lincoln ; and alfo that Topping 
{Priced ftrcceflbr) in June 1722, granted him a new nomination to 
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(g) Vide Archbilhop of York v. S/ajflttgrt, i Atk. 136, and infm ; znd^e/l v. Reatl, 
3 ^M.^590; and i'tf}^, 
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inag^ this curacy, exprebly for life, vrith like power to fue for the fiadl 

J tithes in both their names ; but though he took a fecond DOiiiiintiQB» 

yet that by the firft and the bi(hop*s licence, he was fufficicntlf 

entitled to thb tithes, becaufe by fuch nomination he became per* 

pctual curate. 

But by the court, (lord chief baron Pengelhf^ and baron Carlit 
only in court) the bill muft be difmifled, for no title appeari in the 
plaintiff; for though a curate is appointed by a vicar, either ffe« 
nerally, or expref&Iy for life, yet fuch appointment is, in its own 
nature, revocable by law, even without any caufe afligncd, and 
by the ecclefiallical law upon caufe (hewn ; fo that the plaintiff 
had not fuch a permanent intereft as to claim any tithes. 

Nota^ By baron Carter^ if a hi (hop grants fuch a licence to t 
curate to preach, and after is tranflated, there is no neceflity for a 
new licence by the fucceeding bi(hop. But ^uan this, for it 
feems otherwife. 

Nota* In this cafe Tofping was made a party, but not brought 
to hearing, which, by the court, muft have been done before the 
plaintiff could have a decree» if he had had a title in the other 
refped. 

M. 3 Geo. II. A. D. 1729. Scac, 

^aintrell v. Wright [Bunb. 274.] 

Ufageasfo pLAlKTiFF brought his bill as leffee of the bi(hopof Umi^ 
eipbin^**^ °f ^*^ reaor^ of Ingham in the county of hlorfolk. and pto- 

Jcafc of a duced his leafe dated May 8, 1723. The defendanu (et forth, tbtt 
all tithe*, the bi(hop of Norwich at Michaelmas in the year 1693 ^^'^ 
Xy w«if^ the Grainge farm with all tithes thereto belonging or therewith 
ufually letten ; that this leafe was furrendered Julf]^ 1724,10^1 
new leafe made the next day by the bi(hop of Norwich to thepcrfim 
under whom the defendants claim with the fame words ; fo infifit 
that at the time of the grant of the re£lory the tithes could not 
pafs to the plaintiff (of this farm) they being before exprelsly grant^i 
^d by the leafe in 1693, which was fubfifling at the time of the 
plaintiff's leafe. 

But note, there was proof that the leffees of the re£tory hid 
lifu^lly received the tithes of the whole pari(h, farm and all, and 
fio proof on the dcfcndwfs Cd« of the lefli^Qs of the farm ever x^ 
((iving tithes. 

Thwtfor^ 
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Tberefore by the court (lord chief baron Pingelfy^ and baron 1729. 
Cartir only in court) the defendant was decreed to account ; for ■ ' 

n&ge (hall explain this matter; and thefe tithes cannot be {aid to 
betong to Graingi farm, or to be ufually letten with it ; and the 
word tithes was taken in only as a word of courfe, and from the 
old leafe : if there had been a difpute betweOi the bifhop himfelf 
and the leflee of Graingi farm, it might have had another con- 
fideration. 

.JT. 3 Geo. II. A. D. 1729-30. Scac. 

Hayes v. Dowfi. [Bunb. 279.] 



THS court feemed to think, that vetches and clover cut Y*^***"*** 
' clover cut 

green, and given to cattle ufed in hufbandry, (hould pay no green, and 

. , f iven to cat- 

tltneS. tie of huf 

bandry^ pay n« tithe, at it fecmetU, 



^H. 3 Geo. II. A. D. 1729-30. Scac. 

fFoolferfton v. Matnwaring and others. [Bunb. 279.] 

DiLLbythe redor oi Drayton Baffet in. the county of Stafford ^^"{"^f 

for tithes. The defendant infills, that the lord of the manor, ^ozds ^f 
time out of mind, for himfelf and his tenants, on Afcenfion-day^ an hogihea'd 
gave and delivered to the reflors nine cart loads of logwood in Tnd^j ^Van 
lieu of all tithes : and by the whole court, adjuged a good modttiy ^^^ * >!> 

, , held good* 

as well as a modus of a hogfliead of cyder, which is equally un- 
certain, yet both held to be good. 

tJota* In this cafe one of the defendants infilled on a modus of 
a d. an acre for eighteen acres, but fet forth no day of payment, 
nor by whom ; but this being likewife found for the defendant, 
was eftablifhed, being after a verdiA : which note. 

H. 3 Geo. II. A. D. 17 29-30, In Chan. 

Chapman and others v, the BiOiop of Lincoln^ Mounfon^ and 
Dohhs \ et € contra, [Mof. Rep. 266. 279.] 

liiTR. Wilks for the plaintiffs. This bill is brought by the plain- A mmim for 
tiffs, the occupiers of feveral parcels of meadow and pafture To pari' d[' 
Sround in the parifhes of Burgh and Winthorpe in the diocefe of *." '^^"^^ ^^'* 

^ * ** * -the tithe of 

hay, and tbe 
bcrbage of pafture lands occupied by them in the parifli, ii good. Eq. Caf. Abr. 367.pl.2.Fitigib, 
119. pi. 5. % P. Wmi. 565. Barnard K. B. 293. S. C. 

X X 4 Lincoln^ 
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ji-2Q,^o. Lincoln^ againil the bilhop of Lincoln who is (eifed in fee of 
_ the impropriated tithes, Mr. Mounfon^ \tfkt of the bifliop foi 

three lives, and Mr. Dobbs his under-tenant, for the eflabliflimeot 
of two modufes ; and Mr. Mounjon files bis crofs-bil), to have tithes 
paid to him in kind. One modus is» that it has been a cuftom, 
time out of mind, for the occupiers of land in Burgh^ and who 
do not refide in Burgh or fVinthorpi {h)^ to pay 4d. an acre for the 
tithe of hay (/), and the herbage of pafture lands, not ploughed or 
ibwn, on Good-Fridayy or fo foon after as demanded. The other 

• 

modus is, that all thofe who occupy lands in fVinthorpe^ and are 
not inhabitants of fVinthorpe or Burgh^ Ihouid like wile pay 4 d. 
an acre, i^c. and the plaintiffs, though they occupy lands ia 
the pariflies of Burgh and JVinthorpe^ yet they live in other pa- 
rilhes. The modus docs not relate to thofe that refide, but to 
thofe that have lands, and are not refident ; tbefe two parilhes 
contain near eight thoufand acres of land near the fea, and the in- 
habitants aTe not fufficient to cultivate and manure them, fo thele | 
modujes were fettled to encourage the inhabitants of the n^ghboiu^ 
ing towns to occupy the lands. They pay likewife and contri* 
bute to all the pariOi duties \ the fame cuftom is obferved in ievenl 
adjoining parilhes. We have proved a payment of this modm (or 
fifty years, and that the parilhioners who paid tlthej in kind, 01 
their removal to other parilhes, have paid only thiis modus\ and 
the defendants have not been able- to prove, that tithes in kind 
have ever been paid: and therefore as our evidence is fiifficieoti ' 
we have a right to have thefe modufes eflablilhed. If the delcD* 
dants deny thefe modufes^ the court will firft enter into the prooC 
of them ; and if they are not fully fatisfied with the depofitions, will 
fend them to a jury ; but, if they infill they are not good in lav^ 
they mull admit them to be well proved. And this is the cod* 
flant courfe of the court of exchequer, and it was lately fo refolded 
in Gwavas^s cafe to eftablilh a modus for fiO), becaufe they would 
not trouble themfelves to give their opinion on an uncertain faS. 

Mr. Solicitor General for the defendants. Weha^twode- 
fences, and if we prevail in either, the court muft decree for us that 
there are no fuch modufes^ or, if there are, that they are not gooi 
in law. But they fay, if we controvert the legality, we mull 
admit the modus. But the old courCe of the exchequer was, IP 

(*) It appear* by the Liirr Regis that thefe two pariOies are uniteci. 

(/) In P. IVms. it is « in Jati\faaioH J^r aU titkn j" and in J?y. Cm, Ar. itil **^ 
litu of tithei of thofe lands." Mr. Cox has not varied the itatcmcat in P. M^m. i» M» 
edition of that booic, therefore I take it to be conc^, 

canfider 
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conGder the legality of the modus^ on a fuppofition it was proved, 1720-00. 
and not on admiffion of it ; and why fliould the court put the par- , 

ties to the trouble and expence of trying a thing that is not ma- 
terial ? By thefe modufes a difference is made between inhabitants 
and flrangers in a manner I never heard. In cafes between re- 
(Tdents and out- dwellers, the modus is generally in favour of th« 
parifliioners ; and what reafon is there for thefe modufes ? Why 
louft the firfi extend to all flrangers, but thofe that live in fFin^ 
thorptf and the fecond, to all but thofe who live in Burgh ? And 
they cannot be good in law, becaufe it would depend on the occu- 
pier, whether he would pay tithe in kind, or not. 

A man indeed, by changing the courfe of his hufl)andry, may 
change the nature of the tithe ; for he cannot be fuppofed to do 
it to defraud the re6lor, but it mufl be prcfumed, ihat every man 
will turn bis land to the bed advantage. But here^ though the 
land continues in the fame plight and condition, the tenant by re- 
moving out of the parifh has it in his power to alter the tithe; and 
in 1 Lev. 116. Bawdry againfl Bujlely a prohibition was moved for on 
a fuggeftion of a cuftom, that all the occupiers and tenants of Skeg-- 
nfSy that were inhabitluits of any place out of the pariOi, ihould 
pay to the vicar only 4d. a year for every acre ; and it was aL 
leged that the plaintiff occupied lands in Skegnes^ but lived out 
•f the parilh. And the court denied the motion ; becaufe tbe cuf- 
tom was unreafonable to give a greater privilege to foreigners 
than to inhabitants, who are at a greater charge, in refpe£l to their 
reGancy, to repairs and veftments for the church. This cafe is 
reported likewife in i Keb. 602. Caf, 76. and it is there faid^r cu-^ 
riamy that this was an unreafonable cuftom, and only invented by 
the country, to cheat the parfon, and (hat it was a leaping cuflom, 
not fixed to any perfon certain^ or to the land, nor of any perma- 
nence; and by Keeling^ there is no precedent of any modus fo va- 
riable and dancing. And this cafe (hews, that the court, on a 
fuppofal of tbe fa£t, determined the law before the modus had 
been proved, and would not let them try the modusy becaufe it" 
was void in law. Thefe modufes are in favour of foreigners', 
and would fubje6l the re£lor to the greateft frauds ; they 
have not proved that they contribute as much as parifhioners 
to the' charges of the parifh, and why then (hould they be eafed 
as to the tithes ? And it is unreafonablci that by their removal 
the impropriator only ihould be a lofer, 

5 Lord 
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1729-30. Lord Cbancelloiir. It is contrary to the rules and methodtrf 
- all courts to determine the law, until the hEt is dther adimtiel 

or proved : on a motion for a prohibition, the court is ootpoSeT- 
fed of the caufe, which makes the difiference ; but, if it is oM 
granted, the defendant muft either demur, whereby he admits die 
moduSf or plead the general ifliie ; and if the hEt is found agtioft 
him, he has afterwards the benefit of the law. The couft there* 
fore declares, the plaintiffs have proved the modus to their fidt 
fa£lion ; but having a doubt, whether they are good in law, will 
be afnfted by two judges on Monday next, and defers giving ad 
opinion until that time* 

Mr. Solicitor General for the defendants. The queftioD x^ 
Whether thefe modufts are good in law? There is fomethiiigoa 
the face of them extremely particular ; they do not draw a Koo 
between the parifiiioners and the out-dwellers, but he that Ihroiifl 
either of the parilhes in queftion, and occupies lands in one of 
them, pays tithes in kind ; but, if he lives in neither of the pi* I 
rilhes, he pays only 4 d. an acre. 

No rule is more eftablilhed that relates to a modui^ than that it . 
ought to be certain in refpefi of the lands, the perfon,. the tioie^ ■ 
and the fum ; and that it ought to be as certain as the tithes in tk 
room of which it comes. But this modus isuncertain in all thefe 
refpeQs: if to-day the lands are occupied by the inhabitants of 
either of the pariflies of Burgh ox fFiniborpe^ tithes are to 
be paid in kind; if to-morrow they are occupied by ftrangn^ 
this modus only is due. Suppofe thefe lands were joiotlf 
occupied by two, one of whom lived in either of thefe paribesi 
and the other in neither of them, how are they to pay tithei 
either both the tithe in kind, or both a modus ? ot ox d 
whom lived in either of thefe parifhes, and the oAer in 
neither of them, how are they to pay tithe ? either both the tithe 
iu; kind, or both a modus f or one tithe, and the other a mtim\ 
or fuppofe the occupier lives one time of the year out of thefe 
pariflies, and the other in one of them, what is he to pay ? And is 
a modus to depend on the refidence of the occupier, which is n-^ 
riable and uncertain, and entirely in bis own breaft} The ioH 
propriator could not follow fo variable a right. 

And as a modus ought to be certain, fo it ought not to be fnl^ 
jeQ to any fraud : tithes muft follow the nature of the lands, aal 
only change as they do ; but here the change depends on the wil 
of the occupier, whether he will refide or not. How is it po(Q>h 

fot 
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for the rcftor to deal with thefc people for his other tithes ; if they 1720-30. 
cannot bring him to their terms, they will threaten to remove to m m 

another pariih, and may cheat him by removing only to the other 
fide of the hedge ; and we have proved this to have been really 
done, and that one went and built a houfe on the other fide of the 
road in another pariOi. 

As thefe nudufts then h^ve no feafon to fupport them, and are 
liable to this fraud, and we have proved it to have been put in 
pra£lice, your lordQiip will not efbblifli them* 

They fay there are like cuftomary payments in Shgnes^ and 
other neighbouring pariQies, with this difference, that the modus 
extends to all flrangers. But the cullom as to Skegms was ad- 
judged at law to be a void cuftom, 15 Car, 2. in the cafe of Baw^ 
drie v. J3u/bil. 1 Keb. 602. Ckfe 76. i Lev. 1 16. 

Mr. Lutmycbe. There muft be a certainty in a modus^ that the 
parbn may know what to demand, and it may be fued for in the 
fpiritual court; but can any one tell in this cafe, what the parfon 
will be entitled to ? A modus fuppofes an ancient contra3 to have 
fo much yearly in lieu and difcbarge of tithes, and it muft be 
perpetual ; but this cufiom is defultory. 

There ought to be a certain and perpetual rule for the parfon to 
go by in his demand. This modus is uncertain too, as to theplace« 
It may be converted to arable land, and then it muft pay tithe ; 
but, when it is pafiure or meadow, by only ftepping into the 
next parifh the occupier, inftead of paying tithe is only to pay 
tlus m$dus ; and the parifli may combine together ; ** you (hall live 
in my houfe, and I will live in your*s ;" and there is no reafon or 
foundation for this cuftom. If any privilege is to be allowed to 
the occupiers, the parifhioners ought to have it in refped of the 
barthenfome offices they undergo; and as this is a difcouragement 
to the inhabitants, fo it is a lofs to the parfon too ; for the more 
inhabitants there are, the greater are his fmall tithes. In the cafe 
of Bawdry v. Bujbely the court were fo clear as to the illegality 
of the modus^ they would not grant a prohibition ; and this cafe is 
ftronger, becaufe the plaintiffs pray to have thefe modufes efta- 
bliflied. 

Mr. Betre fVilliams. Tithes are the revenue of- the church, and 
due of common right, which it is unreafunable the parfon (hould 
\it defeated of by the aS of the tenant, and fo flight an a£l too, as 
a removal ; whereas no modus is good that depends on the a6l of 
tbo party, without it be fgjnc benefit to the parfon, 4 Rol Abr. 

649. 
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649. to repair and beautify the body of the church, and to 
find neceflaries for it, is no good modus^ becaufe the parfon has no 
advantage by it, yet that is a pious and expenfive work; but what 
does the parfon gain by the removal, or what expence is the party 
put to? and though a reafonable commencement, if it cannot be 
(hev?n, it is not a good modus. The modus is to ariie, though the 
occupier takes only a lodging in another parHh, and though he 
leaves his houfe empty ; what reafon, what foundation can be given 
for it ? it tends to depopulate and deiblate a^pariih, for intercft 
will always be a prevailing motive : a good modus mud arife from 
the confent of the parfon, patron, and ordinary, but how can wc 
ever fuppofe the parfon would confent to tl>efe modufes ? 

It is a rule as to a modus^ that no cuflom introduflive of fraud 
Swpca 168. is to be allowed, i Leon. 99. Stehbs v. Goodlack^ the cuftom was, 
that tl)e parfon (hould have for his tithes the tenth land fowed with 
any manner of corn, and he was always to begin his reckoning at 
the firft land that waS next to the church, i^c. The parfon (hewed 
that the defendant by fraud and covin fowed every tenth land 
which belonged to the parfon very ill, and with fmall quantity of 
corn, and did not dung and manure it as he did the other nine 
parts, by means whereof, whereas the other nine every of them 
yielded eight cocks, the tenth yielded but three cocks ; and for 
this matter the parfon libelled in the fpiritual court, and confeOed 
the cuflom, but for abufiiig the cuflom, prayed to have his tithes 
in kind. The defendant prayed a prohibition, and the parfon a 
confultatton, and the opinion of fVray chief juftice, was, that the 
cufiom was againll common reafon, and fo void. Cro. EL 446. It 
was adjudged in Sir Charles Morrifinh cafe, quoted in the cafe of 
Gryjman againft Lewes^ where one prefcribed to pay the tenth 
part of eom in the (heaf, for the tithe of all which is in fheaf^ 
and of all which is raked, that this was an unreafonable prefcrip* 
tion, for then he may put the lefs part in (heaves, and leave the 
greater part to be raked. 

Another rule is that a modus ought to be certain and permanent. 
2 Salk. 657. Startup agaioll Doderidge^ a modus to pay 2 s. 
in the pound of the improved rent was held naught, upon a mo- 
tion for prohibition, for that is to rife and fall as the land is let, 
and the parfon cannot know it. 

And this cuftom is unreafonable, as it gives a greater privilege 
to foreigners than inhabitants, i Lev. 116. and though the rea- 
fon given in that book is not law, vet the inbabitans are fubje£l 

.to 
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to btutheDfoiDe and txpenfive offices, from which fion-reGdents ifig-y^ 
arc exempt ; for by the 43 Etiz. the overfeers and churchwardens ■ 
are to be cbolen out of the inhabitants', and therefore there is more 
icabn to favour them. Is leaving the pari(h a good conGdera- 
tion i the plaintifis do not fet out for what time there mufi be a 
fion^refidence : will a week or a fortnight be fufiicient i 

Mr. Attorney-general for the plaintiff. Notwithfianding th« 
Mimdants have faid that a tmt/us ought to be more clear and po-^ 
fitive when the plaintiff ^rays to have it e&ablifhed, than when it 
ii let out by way of defence, yet in both cafes it rouft be proved, 
and mud be good in law, which is fufficient. We have proved ^ 

thefe modu/es beyond contradidion, and the defendants have not ' 

produced one inftance that tithe was ever paid in kind, and there-* 
faie they muft (hew very ilrong arguments againft the legality of 
them, and after fuch long ufage they muft not be fet afide on flight 
grounds, to the prejudice of thofe who have purchafed the lands, 
and whofe intereft muft be confidered as well as the parfon's. 

Two things are neceffary to a modus ; ift, immemorial ufage, and 
payment of quid pro quo^ which we have proved ; and fecondiy, a 
Kafimable commencement. And it is fufficient to fisew that a 
SM&x might have a reafonable commencement, though we cannot 
poflU)ly prove what was the reafon of it. The fa£l is, that thefe 
large pariflies contained a much greater quantity of ground than 
couM fome years ago be occupied by the inhabitants ; therefore 
that the lands might not lie wafte, which would be a lofs both to 
fbe parfons and owners, for the encouragement of ft rangers to oc- 
cupy thefe lands, and that the parfon might have fofnethiog, the 
parfon, patron, and ordinary came to an agreement with them for 
the payment of this annual fum, and it is fufficient for us to 
fliew, that this might have been the reafon for thefe modujes^ but ^ 
k is not neceffary for us to prove it was fo. 

Astothecafein i LruJ 116, thelaw makes no difference, whether 
the mpdui tends to the encouragement of the parifhioners, or of 
ftrangers, and if thq cuftom had extended to all flrangers, it 
would have been more prejudicial to the parfon, and the reafon of 
it might have been to prevent any fraud from the two parifhcs lying 
fo contiguous. 

Moft of the defendants obje£lions arifc from the cafe of Bawdiy 
and Bujhelf but no conclufion can be drawn from that cafe that 
will govern this. Kebif has not fet forth the modus forpaflure and 
meadow ground, but generally for every acre of land. 

'j;he;r 
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1729-30* Their firft objefiion if, that thefe m9dufes are unftaibnablrf 

' but I have (hewn there might have been a very good xeafon for 

their cqimnencement, and therefore fuch objedion to them is . of 

no weight, and the fame might be made to many modufesy vrhich 

have been adjudged good in law. 

Secondly, it is faid that thefe modufes were invented to cheat the 
parfon: but this is noobjefiion unlefs they can prove that fuch a uie 
has been made of them, that the occupier removed on any quarrel 
with the impropriator, or to diftrefs him, as to the other tithes. All 
wndufes are liable to fraud, but it is not eafy for the parifliioner, or 
probable, that he would leave his abode on this account, and he 
would lofe more by quitting his houfe, than he could fave by the 
tithes. 

Thirdly, they (ay thefe modufes are not certain, as to theperfons, 
or as to the lands ; but a prefcription for a modus decimandi need 
not be more fixed than for a non decimando. The Ciflertians were ' 
difcharged of tithes quamdiu in propriis manibus^ ifc. which was a 
variable prefcription as to the perfons ; why may not lands be 
liable either to pay tithes or a modus^ in refped of the occupiers as 
well as by courfe of hufbandry ? Godbolt \g^. Bfown's cafe there 
vas a modus for tithe-bay in a particular field which was 
fowed for feven years. That does not deftroy the modus^ but the 
redor (hall have the tithes of the com, the vicar the modus for the 
bay. It might be laid in that cafe, fhall it be in the power of the 
occupier, whether be will pay tithe in kind or not, or to whom he 
will pay it ? that is as variable and dancing as the prefent cuflom, 
and puts it alfo in the power of the occupier to whom he will 

pay. 

Such a modus has been allowed good at law. In Cro. Eliz. 136. 

Coteford againftP#^, the parfon fues the defendant for tithe 
in fpecie of certain pafture in N. the defendant for a prohibition 
furmifes that he was an inhabitant in S. and that time out 
of mind every inhabitant there that had paflures in N. had 
paid tithes for them to the vicar of S. and that the vicar of S. had 
paid the parfon of N. 2d. for every acre, and the court held, that 
the prohibition did lie : for it is, as if he had prefcribed to pay 2d, 
for every acre, Cro. Eliz. 136. and there arc many cafes in the 
exchequer, in which this modus has been efiablilhed. 

The cafe in Rollers Abridgement, that the occupiers ufe to repair 
and beautify the church, and therefore ought not to pay tithes, 
amounted to a non decimando ^ but* here the parfon has .4 d. 
an acre. 

The 
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* The cafe of Startup and DdJeriJgt was to pay a s. in the ponnd 1729-30. 
of the rack-rent or bcft improved value, which was uncertain, here ■ 
the fum to be paid is fixed and certain. 

Mr. Wittis. The conftant ufage proves that there was fuch a 
contra6l, and we have proved that the fame modus has been con« 
fiantly paid in the parifh oiSkegneSy nolwichfianding the prohibition 
was denied in the cafe of Bawdry and BufieL And the inha* 
hitants have more benefit than ilrangersi they have the inftrudion 
of the minifier. 

The firft objcQion is, tliat thefe modufes are uncertain, which has 
been fully anfwered ; for they are as certain and pernianent at 
many others which have been eftabhfhed. V/here a m^us is for 
tithe of hay, and if the lands are Town to pay tithe in kind ; la 
that cafe the parfon cannot tell before- hand, how much he fhali 
have the next y^r ; be cannot tell whether it will be mowed or 
fown, while the lands are occupied by a parifhioner, (jfc. Tithes 
in kind are to be paid, if by a ilranger 4d. kjc. a modus is not per* 
manent, when any one year nothing is to bo paid to the parfon^ 
becaufe that would amount to a non dedmando ; but here- fooie* 
thing mull be paid. And thele cufloms are certain as to the 
lands : they are for meadow and paflure ground ; and as to the 
perfons too, they muft be paid by the occupier. , 

The fecond obje£lion is, that they are liable to fraud. Bat 
WMduJis more fubje£l to fraud have been eftablifiied ; for if tbey are 
made ufe of to cheat the parfon, the court will relieve him, and 
make them pay tithes in kind, which accounts for the cafe of Suhbs 
and Gpodlack^ where the court virould not grant a poohibition in 
fupport of a cheat, though the modus was confefled ; but Moor^ in 
the report of that cafe 913. cafe 1290. fays, a prohibition was 
awarded,, notwithftanding the, covirij becaufe the parfon might have 
an a^ion on the cafe for the fraud at the common law. The glebe 
does not pay tithes to the vicar, yet if the impropriator put cattle 
when yeaning on that land, the vicar (ball recover the tithes becaufe 
of the fraud, Moor 909. cafe 1277. Cro. EUz. 467. Moor 863* 
cafe 1 186. Hob. 39. 

The other objedion is, that the parfon mufi have a benefit ; fi> 
he has by thefe modufes. They caiuiot mean, that he muft have as 
much as the tithe, for then the objection would run to all modufes^ 
but that what came in lieu of the tithes muft be paid to the parfoa 
himfelf, 

Mr. 
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1729-30* Mr. Cnuft. There are many precedents of ftich a iiM/vf being 

■"— — ^ adjudged good. Hill. 16. c. «. i. Rot. 154.8. in C. B. iBrmix 

£ntr. 194, 195, 196. The vicar libelled for tithes in the fpiritnl 

court, and a prohibition was granted on fuggeflion that ftraDgcn 

who occupied lands in the parifli ihould pay the modus of led. » 

acre, and there are many decrees for the payment of fuch a maiMi ia 

^* »? j* 8ocd |i,c court of exchequer. TV. 12 Car. 2. Piggoi againft Znirf, the 

thofe who vicar brought his bill to be paid tithes in kind, and the deCendiiK 

the pahfli ^ fuggefted a cuftom for foreigners to pay 4 d. an acre, for the tithe of 

to pay 10 d. meadow and pafture, and an iflue was direded, and a'verdifi foood 

an acre for * , 

the iand« for the defendant, and the bill was difmifled. Both thefe refeb* 
^cy occupy ^.^^^ ^^^^ ^^^^ j^ ^j^^ ^^ ^j^^ ^^j.^ ^^ BcBwdry and Bufial^ whidi 

was in the 15 Car. 2. and there have been many fuch decrees fince . 

that time too. Hill. 25 Car. 2. the rcQor filed his bill for facbi 

cufioroary modus of 6 d. an acre, and the modus was eflablilld. 
Aflifordby 7r. 30 Car. 2. a bill was brought for payment of tithes; tbe(k* 
comCTiT' fendant pleaded fuch a cuftom as in this cafe, and two iflbes veie 
Dccr'^s' admitted ; one, whether there was fuch a cuftom ; and the other, 

what lands the defendant occupied : and the court decreed ac- 
^ N^w- ^ cordingly. 32 Car. 2. The bill was brought for tithes, and the 
coracn. defendant pleaded a imm/i/x of 12 d. an acre for land newly coff* 

I Wood's . ■ 

Deer. 207. verted to tillage, and 4d. for antient pafiuf^. There the court 
were of opinion, that the modus was well proved, and ordered a 
cafe to be made for the opinion of the judges, who were of 
Thit NfM&f opinion, that this was a void modus^ and certainly it was fo, Tor 
Jc'ftrae"* being coupled with the 12 d. for the new converted ground, it could 
nanoer at ^qi be good. But afterwards, Mich. 2W.tcM. Claxton aninft 

the preced- ** . ^ 

ins cafe be- Z.a;f^/tf;7, the fucceflgr of the plaintiff brought a bill for tithes in 
fiime°par! V^'oiAf and the defendant iiififted on the modus of 4 d. an acre, the 
^V:. .. plaintiff confeffed the cuftotti, but claimed the benefit of (he 

a Woods * 

Deer. £83. former decree, and declared that to be his only inducement for 
bringing his bill. But the court declared it to be a good cuHom* 

A modus of In the cafe of Roe againft the Bifhop of Exeter^ a modus to pajf 

lea/for"^^" ^ d. a hogflicad for cyder was eftabliftied. In Rollers Abu 6i9' 

^y^ ^» pi. 8. 650. pi. 9. it is faid the cuftom wonld have been good, if it 

AmUnio had been to repair the chaneel, becaufe that would have bed! a 

repair the benefit to the parfon ; here the thing to be paid is certain, and that 

good. is the certainty requifite in a modus, i Keb. 612. ca. 86. apro- 

^8*4** for hibition was refuled on fuggeftion of a modus to pay 4$. for every 

evciy d.iy'fc 

pU'iijiiiing is nor good : but to pay fo much for every day'j work, wiih an avermeat of whai i:co«* 

Uiiicd, aud that ic wjs cci:aiiiiy known, is good. 

day'* 
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day's ploughing of wheat, anJ 2s. for every day's ploughing of I7^9*3^* 
barl^s for the uncertainty. But, if the modus had been fo much "^ 

for every day's work, with an averment that it was certainly 
known, and how much it contained, it would have had fuSicien'c 
certainty. 

Mr. jullicc Forlejcue. I think there is no difficuhy to dv^tcrmine 
this qiieftion, whether thcfe arc legal tfndufcs or nor, and I am of 
opinion that ihcy are. Firft, I would obfervc on what modufes are 
founde<l. The books fay thev arc real compofitions ; they arc al- 
lowed both by the canon and civil laws; they are founded on agree- 
ments ; they maft be contained in fomc inflrument, ahd if it is 
\o^ the parties arc allowed t.) prefcribe. And this was the reafon 
liird chief juftice Holt went upon in the cafe of Startup and 
Diderldge^ (though he was^againft the modus) that as it was a con- 
traS between the parties, it was hard to break through it, w^hen it 
was well proved. 

Btii the dcfcnddurs fay, that thcfe mcdi^fes are unrtfafonabJe. I have 
fcldom known this objeftion made to a ttudus^ beraule nobody can , 
tell at this diftancc bi time whether it was rca'Tunablc or not at its 
fird commencement ; but ihc law fuppofes it was, 8 Ed. 4. 13 b. 
But tht-y are not linreafonable, they arc an eafc to theparfon, for he 
is not bound to attend "foreigneils. But it' is faid, that {\\^y take 
more notice of foreigners than inhabitants. But Was it not in the 
power of the parfon, patron, and ordinaiy to give them what pri- 
vileges they pleafcJ ? they create no buich-cn oi\ the inhabitants. 

But It IS obj^fted, that they are Uncertain \ and if they aie, then 
indeed they are not good in poliuijf |«rw, for they would amjunt tD 
'unthi^iitiuindo. But c.ui any Cafe happen in wliLh the parfoa 
■will not' eit^ieriia^T this fn:du5 or the tithes ? an J there is no uncer- 
tainty,* bat wlrat is to'be paid oYi every contingency is fixed. la 
Rslle^s Abr. -265. a modus to pay a fhilling or thercaI)ou*.s for every 
acre of arable land was adjudged uncertain. And as the cufloms 
are laid with relation to the pariChes, they are an advaritage to the 
TtStoTf and a foreigner may come and refide in the parifh, and 
then he will pay tithes, as well as one who occupi^'s lands, and 
is a pjri:ljioner. Here is no uncertainty ia the midus^ but the 
only thing uncertain is, whether the modus or tithes in kind arc to 
be paid } 

In this cafe the parfon has a benefit, he has 4 d. an acre, and 
I do not know bat once it might be a fourth part of the value of 
landir. The modus to repair the church in lieu of tithes could n4)t 
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n2Q'70. ^ SP^9 becaufe the parifhioner was bound to do it without fuchl 
— — . moduSf and doing it was no benefit to the parfon ; but, if it hal 
been to repair the chancel, jt had been a good moduSf for that would 
have been an advantage to the parfon. 

I cannot rely on the cafe of Bawdry and Bu/belL It was dder* 
mined on a motioD^ and the prohibition might be denied for otber 
reafons; it is a ftrange refolution. Sure a man may give up Ui 
right on what term he pleafcs. And the reafon mentioned in Ltth 
h not good in law, for it is a fettled point, that foreignenaic 
bound to contribute to the repairs and veftments of the chunJ^ 
and to pay all parifh duties, and Mr. Creufe*i cafes are ezprelslyift 
point ; and in the cafe of Bate and Howland decreed in the court 
2 Wood's of exchequer 1726, a modus to pay 4d. an acre for high land, wi 
3 d. an acre for low land, was adjudged a good modus. 

Mr. juftice Reynolds, A modus is a real compofition ruo into a 
prcfcription, made concurrent i bus sis qui de jure requiruntur^ wl» 
might difpofe of the rights of the church as well as private perloDS 
of theirs, and if the contrafls now appeared in writing they wonM 
be good, and the memorials being loft, the parties may prefcribe 
and (hall have the advantage of them as if they appeared. If tbefe 
cuftoms were univerfal they would undoubtedly be good, and tbca 
the queflion will be, whether the refiri£lions (hall make them voii\ 
and if they would be good generally, (hall the parfon objed when 
the reAri£tions are for his benefit ? and it cannot now be difcoveicJ 
whether the parilhes were not formerly united, or did not putak 
of facramentals. But, if thefe modujcs are fo uncertain, that die 
parfon cannot know what to demand, I allow they are bad. AH 
the certainty requifite to a modus is this, that when the cirjcumflanca 
arc the fame, there (hall be the fame modus. And it is not uncertuo, 
becaufe the parfon is now to have a modusy and now to be paid 
tithes ; for that is as certain as the cafes of non decimando^ vberc 
the parfon has fometimcs tithes, and fomctimes nothing. Aodtbisb 
no lofs to the inhabitants, they do not pay more, (hough the parfo& 
lias Icfs, and the furplus is not throwxl as a load upon their efiates. 
The (ingle authority for the defendants is the cafe of Bawdry and 
Btt/helly which was determined on a fudden motion, and no nk 
given to (hew caufc, and is founded on reafons that arc not law; 
and though we have the contemporary reports of Siderfin and Rff 
mojidy they take no notice of that cafe. And I believe the par- 
tics had recourfe to another court that granted a prohibitioii 
becaufe the cuibm has fub(iflcd in that pariA ever lince, notwith* 

5 flandiD^ 
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Handing the prohibition was denied. And that cafe ought not to 1729. 
k regarded, fince it ftands fingle, in oppofition to fo many con- ' 
thry refolutlons both before and fince that time, many of which 
authorities have been cited by Mr. Creuje. 

Lord Chancellour. I am of the fame opinion. The plaint ifls 
bave proved thefe modufes to be time out of mind, and the de- 
fendants have not produced a fingle inftance of the payment of tithe 
iAkind ; and as they relate to fo many parifhes, it would occafion a 
peat confufion to fet therti afide. Every modus fuppofes a corii- 
pofition, which being lofl, runs into a prefcription. Suppofe the 
compofition had been for all occupiers, by the cafe that has been 
dted by Mr. \\x{['\ce Fortefcucy that would be good, and why fhould 
it make the cuftom unrcafonable to reftrain it to thofe that live out 
of the two parifhes ? does making the (Compofition with part only 
of the occupiers make it illegal ? they might contraft with whom, 
and on what terms they pleafcd ; and though Keeling in the cafe 
of Bawdry againft Bujhell fays there was no precedent of fuch a 
atftfax, Mr. Creuje has produced two refolutions before that time ; 
but they not being in print, I fuppofe he had not fcen them, and 
tbat cafe was adjudged on a fudden motion. 

There is no uncertainty in thefe modufes^ for then indeed no 
time or ufage could make them good ; they are no more uncertain 
than the prefcription by the Cifterliam in non dechnando. Does not 
tiie tithe alternately belong to the reBor or vicar, as they are great 
or fmall tithes ? Thefe cuftoms therefore being no way uncertain^ 
ind having held fo long, mud b« eAabliflied on the original bill, anJ 
the defendant Mr. Mounfoif% crofs-bill for tithes in kind niuft be 
difmifTcd^ without colls, in cafe he fubmits to the modus. 

H. 3 Geo. II. A. D. 1729. Dom. Proc. 

* Gwavas v. Kelynack and others. 

A BILL for the tithe of fifli was preferred by the plaintiff, as liTni'^^-'c- 

owner of the impropriate rcflory of the parilh of Paul^ alias tmts iMron 

Pauli^ alias Paulin^ in the count3' of Cornwall^ which is an an- f^^i^^J, °r",^ 

cieni reflory adjpiiiinfi: to the fea, and extending into Mcunt^i Bav, '>^''*^ "^ ^^> 

and hath time immemorial been a fifhing town, ilating that with- cuftom, to 

in the faid reflory and parifh, there is, and time out of mind hath Irialor^^** 

tiiuu h t\\2 
ScfendaAts gave no evidence dguind the cuHom, »nd though a former decree in the C3ufe had be;i 
Kv^uUlccd in furixuwi yciir>. 3 Ki own, 479. {A. 69. Btiiib. 239. pi. jif. Jd. 256. pi. 332. 
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1720. l^ccn ufed and approved ihc following cuflom, and vrliich was in- 
, fifted upon, viz. that every paridiioner of the faid pari(h| being 

proprietor or occupier of any Slhing boat, fifhing uct, or other 
fiQiing craft, which has been ufually tied, moored, or kept, with- 
in any part of the refiory or parifli, (when not ufed in fifhing} 
ouglu to pay to the imprcpriate reclor the tenth part of all gxut 
and fmall fi(h taken in the bay or adjoining feas with fiich 
boats, nets, or filhing craft, (except fifh ufed for bait fiihing, vA 
f\{h mea(hed in the fleeves of nets, CdWedJaynes) ; and the plaintiff 
fet forth in hi& bill a decree obtained by his grandfather agaioS 
about one hundred and thirty parifhioners, which was made upon 
a very folemn hearing, and thereby the cuflom, as alleged (ex- 
cept as to the exception of fifh meafhcd in the fleevesj was elU- 
bliOied. • 

The plaiutiflf alfo infifled, that, a year after the decree, one 
hundred and thirty of the then defendants, by indorfement on the 
decree, acknowledged the cuflom. 

And from the time of that decree tithes were paid, agreeably 
to the cuflom, to the plaintiflf's father during his life, aod alter 
his death, to the plaintifE's mother, who held the re£lor}% as her 
jointure, and from the time of her death, to the plaintiff himfelfi 
until the year 1722, when fomc of die fifhermen refufcd to py 
their tithes of pilcbarfls and herrings caught in drift nets, zd 
their example being foon followed by many others, the plaiDtifi 
in Hilary Term 1724, exhibited his bill in the court of excbeqoei • 
againfl the defendants (two of whom, v!z. John Tieguriba and 
yokn Jamesy were defendants in the former caufe) for a dilcoveiy 
and fatisfadion of the tithes of pilchards and herrings caught b]f 
the defendants fince the 25th of March 1722 in Mounfi Bay, 
and at or near St. Ives Foweyy Mevagijjeyy and other iilhing 
places, in the feas adjoining, by and with fifh craft kept within 
the faid reflory, as aforefaid. The bill rharged the cuflom to be 
IS above flated, and to have been eftai)lifhed by the former decree^ 
and that the defendants bad fo taken within that time great quan* 
titles of pilchards and herrings, but refufed to pay tithes thereof, 
pretending thai there was no fuch cuflom, cfpecially near St. 
Ivii tcweyy k^c. or other remote fifhfng places, or in driving 
nets. 

The defendants put in ihcir feveral anfwers to this bill, and al- 
though, by the lafl of fuch anfwcis, they faid they had pai i all tbcir 
tith6 fifh to the plaintiff or his agents up to the 29th of Septmher 
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1724, yet by the firft anrwcr they denied, that they knew or be- 1729. 
lieved that there was fuch a cuflotn as aforefaid, of paying tithe, m 1 
and infidcd, that fuch cuftom was iinreafonable, and tliat they 
hoped to be relieved from it, for that the defendants had no land 
in the faid rcflory whereon to moor their boats, and they were 
forced to piy others for fuch liberty, and alfo port farm to the 
duke of Cornwall^ and were at great charges for boats and nets, 
vfhich would not laft above four years ; whereas faynes, being 
ufcd near the fliore, would laft a man's age, and that the tenth fifh 
was fometimes half, and at other times the whole profit. They 
alfo infifted, i. That the former decree was not binding on them, 
there being only two of the prefent defendants, viz, John Tregur-^ 
tba and "John Jamesy who were defendants in the former caufe ; 
and they faid, that they conceived that decree 10 be hard, and 
therefore not binding on them. 2. That the cuftom did not extend 
to driving nets, which of late years had been moftly ufed, and 
faynes neglefled. 3. That it was unreafonable, to extend it to in- 
habitants and others, and into adjoining feas, out of the parifh, 
and therefore prayed an ifTue. 

Bat the plaintiff's counfel infiflcd, that here was fufEcicnt foun- 
dation for a decree, without fending it to an ifTue. i. The former 
decree being fo folemnly obtained. 2. The indorfemcnt by one 
hundred and thirty of tlie then defendants, two of whom were 
then living, and defendants to this bill. 3. Conflant ufage and 
acquiefcence fince until the year 1722. 

Iffue being joined, fevcral witncfTes were examined on both 
fides, and on the 3d of July 1727, the caufe was heard; and 
though there feemed to be no evidence, bv the defendants, a'?.a'nfl 
the cuflom, and though the plaintiff had the former dccne fjgned 
by above one hundred and thirty parifliioncrs, teflifying their ac- 
quiefcence in the decree, yet direftions were given for trying the 
cuflom, and the court fcnt the plaintiff to an iffue at law, rehP.av.te 
baron HaU^ at the next aflizes for the faid county ; and in the 
mean time, the defendants were, by confent, to pay their tithes 
asufual, of late years, before the fuit began, wi'hout prejidice. 

In the next term, Gzujvas prayed for a rehearing of the caufe; 
becaufe the cuftom, as fct forth by his bill, was allowed and con- 
firmed by the decree in his father's caufe, which appeared to have 
been made on very folemn and mature debate, and to have !)cen 
acquiefccd in above 47 years ; fo that it was become very difficult 
to fhew by living wimeffes what the cuftom was picvious to 
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1 729. that decree ; and alfo, bccaufc it appeared through the whole feries of 

*^ " depofiiions on both fides in this caufe, that there was not the lead 

colour ordoubty but that the tithes of pilchards and herrings caught 

in the codds of Jaynes^ or the tenth penny of what the fame bad 

been fold for, had been continually paid ; and that the only doubt, 

if any, was about the tithe of fiOi taken in the drift nets, which 

was a matter fully fettled by the former decree. 

On the 9th of May 1729, the caufe was reheard. 

The Lord Chief 3aron, and Comyns baron, feemed to think 

this a fufficient ground, to decree for ihc plaintiff. Hale baron 

doubting ; and upon great importunity of the defendant's counfel| 

who flill infifted to try the cuftom at law, the court diro6lcd an 

' ifTue, and that a trial (hould be had, at the bar of the faid court, 
by a fpccial jury of the county of ATiddleJexy to try, whether there 
was fuch'a cuftom, as was laid and in fitted upon in the bill, 
or not ; which ifluc came on to be tried at JVeflminfler^ in the 
court of exchequer on 6th AVz/rw^^r following, viz. 1729, where- 
upon feveral aged witnefTes brought from Cornwall were examin- 
ed on the faid trial, which lafled 14 hours, and after a long de- 
fence made by the defendants, the jury gave their verdiS for the 
plaintiff, though the defendants gave' pretty flrong evidence, that 
drift nets were as ancient as faynes^ and no tithes had ever been 

. paid for drift fi(h ; but the authority of the decree (when the mat- 
ter was fully coiifidered) and an acquicfcencc for forty-one years 
fince, was too ftrong to be got over, and the verdift (which was 
to the fatisfadion of all the court, but baron Carier) found that 
there was fuch a cuftom as afore faid. 

On the 5th December following the caufe was heard upon the 
equity refprved, when the court declared that the cuftom was good 
at Iaw» and decreed that the fame fhould be cflablifhed; and that 
according to fuch cuftom the defendants (hould account for the 
value of the tithe, or the tenth part of pilchards and herrings by 
them taken fince the 25th of March 1722 to ihe time of exhi- 
biting the bill; and that the plaintin*ftiould have hiscofts both at 
law and in equity, to be taxed by the deputy remembrancer. 

From this decree the defendants appealed to the houfe of lordsj^ 
and on the behalf of the appellmts it was (Contended, that by the 
variation of the firft order of the decree, in direfling ihc iffue to 
be tried by a jury of Middkjcx^ inftead of a jury of Corntually the 
appellants were put under great difficulties and difadvaniages, in 

bringin 
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bringing their witnefles from fo great a diftanoe as near three hun- 1729. 
dred miles, and efpecially fuch of them as were aged and infirm* ■ ■ > 
and that a jury of Mlddkjex^ who were entire ftrangcrs to the 
cuftoms of CnmmlU and to the manner of fiOiing there, could 
not be fo well able to judge upon the matter in ifTue, as a jury of 
that county ; that the cuftom was unreafonable aiid void, inafmvich 
as it required the tenth part of the fifli to be paid in kind, without 
any allowance or dedufiion to be made for the charges and ex- 
pences in catching the fame, or in providing boats, »nets, and other 
fiOiing craft ; whereas the tithes demanded in thij cafe, could only 
be due by cuftom, and claimed as a perfonal tithe, and as fuch, all 
expences and charges of that kind ought to be dedu£led ; but 
which, though it moil commonly amounted to the half, and fome- 
times to the full value of the fiili fo taken, was not provided for by 
this decree, and though the mooring, tying, and keeping of boats, 
nets, and other fifhing craft, in the parilh, when not ufed, were 
alTigned as a reafon or confidcration for the cuflom ; yet the re- 
fpoodent did not find or provide any convenient place for that pur* 
pofe, or contribute towards the charge thereof ; but the appellants 
were forced, at their own expence, to procure proper places for 
keeping their fifhing craft, both when ufed and when not ufed ; 
and to make yearly payment to the owners of the foil for the 
fame; that by this cuftom, the appellants are obliged to pay tithes 
in kind for all filh not excepted in the cuftom which are taken 
not only in Mounf s-hay^ but alfo in the adjoining Teas, which is un- 
limited and unconfined, and in confcquence thereof they are 
obliged to land their fi(h in the faid parilh, and not elfewhere, to 
be there told or taftcd, and the tithes to be paid in kind before they 
can cure or difpofe of them, though taken in places ever fo remote ; 
which many times, from great diftance and ftormy weather, is im- 
praAicable, and puts them under great difficulties and hazard, either 
of keeping the fifli fo long, as to render them unfit for ufe, or 
being deprived, by attempting to land them, of the opportunity and 
advantage of catching thofe quantities, which they otherwife 
might take : that if this cuflom fliould prevail, it would tend to 
the ruin of the appellants and their families; and they would he 
under the necefTity of breeding up their children to other hufinefs, 
in order to enable them to get a living ; whereby a very valuable 
nurlery for feamcn would be dcflroyed, which has in all times 
afforded a fupply of the ableft men for the publick fcr\*ice, in time of 
lieed ; and the fifhing trade in thofe parts, fo advantageous to the 
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I729« nation^ would be in great danger of being loft« It wa& therefuK 
■■■ J hoped, that the decree would be reverfed, or at leaft To alteral, as 

that the appellants might only account tor the tenth penny of the 
profit made of the fifh by them taken, firft dedo£iing their cbargci 
and expences in catching fuch fi(h, and in providing boats, nets, aid 
other filhing craft, and for mooring and keeping the famo when not 
ufed. 

To all this it was anfwcred, on the other fide, that the cuSooi 

would be vain and fruit Icfs, if it extended only to fuch as wm 

owners of any fiflung craft with which the fifli were takep; bo- 

caufe in that cafe every one might exchange with his neighixrar 

the ufe of their craft, and none catch a (ifh in his own craft; that 

the diflance at which fi(h might be taken and brought to Oiort 

frefh and good would fufficiently limit the extent of the cufioii,a 

to the fi(h taken in Mount* S'bay^ and the adjoining feas, butaqr 

other limits would wholly fruflrate the cullom, fince it would be 

impradlicable for the reflor to difcover whether the fifli weretakca 

within or beyond fuch other limits ; that no dire£lion was givea bjr 

the decree as to landing the fiOi, it only eftabliflied the cuftom lad 

dire£led the appellants to account for the value of the titha de* 

manded by the rcfpondent, and there was nothing, either io tbe 

cufiom or decree, which obliged the appellants to do any thing ia- 

poflible or unreafonable. That the tithe of fifh being p^aUe 

only by cuflom was admitted ; but that it could be claimed only ai 

a perfonal tithe dedu6lls expettjisy was denied ; for where, as io the 

pr^fent cafe, tithes in kind are due only by the cuRoro, it feems ia- 

pra6Ucable to dedu£l the expences; that the flatute of Eiw*h* 

which gives remedy for predial and perfonal tithes enafis exprelsl]!^ 

that tithe- (ifh be paid according to cuftom; and therefore thii is 

within the reafon of predial tithes, where no allowance or deAw* 

tion is made for the rent of the land, ploughing, fowing, reaping, 

^c, and the anfwer in this cafe is, that no fuch expences are allow* 

able by the cuftom. 

Decree af- After hearing counfcl on this appeal, it was ordered and ad- 

Lordsjoum. j"^g^^> ^^^^^ ^^^ ^^^^ fhould be difmiflcd, and the decree therm 
f,23.p.49o. complained of, affirmed. 
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1729. 

r 

P. 3 Geo. II. A. D. 1729, In Cane. 

Fox and others v. Ayde and others. [2 P. Wms. 520.] 

'TpHis was a bill brought to efiablifli a modus in favour of the in- ^ '"f^* 

habitants of the parifli of Sturton in Notiingkamjhire \ the fideration " 
modus w^s in confuleration, that after the grafs was cut, the lonc^rtllidc 
pariOiipner, at his own cofts and charges, did make the tithe- grafs '^^irhp. 
into hay by fliewing the grafs upon the ground, (which is railed hay, thcre- 
tcdding it), and afterwards gathering it into week and wind-rows ; ^^^\^^], ^** 
therefore the perfons that inhabited within this parifh (which parifh >nj^=»bhant« 
ai^eared to be the greaicft part thereof meadow land) were to pay panOi, were 
DO tithes for the herbage of dry and unprofitable cattle. tkhct^oMhe 

herbage of 
dry and unprofitable cattle, and they proved, that the pari(hion«»r«, tinie out of mind, had paid no 
tithe of tl.i« herbage { yet ihe court held it to be a material objection on the modns^ that foreigners 
living out of the parifh marie the tithe-grafs into hny, and ytt paid tithe-hcjbagc. Fitzgib. 52, pL x. 
S..C. 

But, though it was proved in the caufe, that the parifhioners had 
not, time out of mind, paid tithes for tiie herbage of dry and un- 
profitable cattle, yet there was no evidence, that this excufe for 
rot paying tithes of herbage was in confideration of the pa- 
rifhioners making tithe-grafs into hay ; on the other hand it was 
proved, that foreigners, thofe who lived out of the town, made the 
tithe-grafs into hay, as well as the inhabitants, and yet paid tithe- 
Iierbage; alfo it was proved by the plaintiflF, that the grafs was 
tedded and fpread, and not divided into heaps or cocks, until tlie 
fame was made into hay ; and in this parifh there was a vicar 
endowed with the fmall tithes, the reflory an impropriation, and 
the vicar had 40 1. per annum out of it. 

Lord Chancellour. ift. This may be a good cuflom or mcdus^ JTm^^"*^ 

to excufe the occupier of the fame land wherein the parifhioners avoidwo^^f, 

made grafs into hay from paying tithe of after-herbage; but it can making the 

be no £Ood modus to excufe the Iierbagc-tithe of other land : for fi^he-gr^fs 

at that rate a man might mow and make mto nay a imall parcel fliuuia n^x 

of ground, containing about a quarter or half an acre of land, ThlitVoun/ 

and by this means be excufed from the tithe-herbage of 100 head ^\'*^ P:«>»"5 

■^ ^ tirhcs for 

ef cattle. hcrb..gc, hut 

that pi.r^>i»j'« 
a fmall quinti^y of meadow ground, by miking the grafs thereof into hay, fliouUI excufe the greater 
i»a:t of the ground of that pariOi^from paying lithc-htrbage. 

adlv, It 
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1729. ^^'y« '^ feems to me a material objedion againft the cnfton, 

.. that foreigners living out of the pariffi^ though they have no pri- 

vilege of being tithe-free as to their herbage, yet have made 
the ttthe-grafs into hay, which looks as if it viras the ufage of 
that pariQi for the parifliioners to make their grafs into hay of 
courfe. 

3dly, It feems material what fame of the witnefles have 
proved, that in this parifti the pariOiioners, when they cut 
down the grafs, did not divide it into ten parts, until fuch time 
as they had made it into h^y; for, of confequence, the parfai 
could not have any opportunity of making his tithe-grafs into bay 
himfelf. 

But, 4thly, It being objefled^ that tlie confideration of makii^ 
the tithe-grafs into hay for the benefit of the rciSor, could be oa 
confideration as to the vicar, who was entitled to the fmall tithesof 
herbage ; 

rehrion to Lord Chanccllour faid, that is nothing [i) ; for originally aod 

diwio*ihc of common right the parfon was entitled to all the tithes, ai well 

pvfon, may fm^M as great, and the modus (fuppofing it to be a good one) mult 

Lartoihe have been time out of mind, and, confequently, muft have begun 

rf^i"'^ while the parfon was feifed of the fmall as well as of the great 

lUh*, ducto liihes, and when afterwards the vicarage was derived out of the 

the vicar^ 1 • r 1 r t- t 

bccauie all parfouage, and the parfon by confent of the patron and ordioaiy 
did no^"t endowed the vicar with thefe fmall tithes, this (hall not prejudice 
lirft belong jjj^ parifliioners, or deprive them of the benefit of enjoyinp tbcir 

10 the par- ....,, r • , j J / 6 

fon, during moaus^ which they betore were entitled to. 

which rime iit t * r\ ^ % » * n ' 

be might S^hlv, It was objected, that the pariihioners ae jurey ought to 

mZlu '^^ ^^^^ ^^^ tithe-grafs into hay. 

Parifliioners gut thc Lord Chancellour declared the law to be othcrwifei 

only bound rtiit 

to cut the and mterrupted thc counlel when they began to fpeak to this, fay- 

10*137 i^nto *"6' ^^^^ *" ^^^ parifliioners were bound to do was, to cut down 
beapi or the gFafs and divide it into ten paits, after which thc parfon wai 
not bound to to make it into hay ; and that this had been fo rcfolved in a Dewih 

ttuWc it into 

hay. . 

(Jt) In thc cafe of Hlntall v. ChilJ, a prohihition wai prayed to a fiiit in thc fpiritual 
court by the vicar for tithes, upon rhc fuggeftion of si modus to pay fo much yearly to 
thc parfon of thc parifh, in difchargc of tithes, which pica had been there diWJowttL 
The whole court agreed, that this mo«/wj between thc plaintiff and thc parfoo, woald 
not difchargc him from the p.iyment of tithes as to thc vicar, and therefore awarded » 
confultation. Thc cpfe in K:h/e is no more th^n a dcclaraiion ly Keeling C.J. that a 
mcdut paid to the ptrfon is no dilchaige againA thc vicat. 

fiin 
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Piin cafe (tlie cafe of one Rtymlds^ ii Jac, i.) ; however, in re- 1720. 
gard foreigners, having meadow land in this parifli, n)ade their - 
tithe-grafs into hay as well as the parifhioners, and yet paid* tithe 
of the herbage, and by reafon of the other objetiions above-men- 
tioned ; it would be too much in a court of equity to eftabliih thit 
modusy eipecially where it was infifted upon (as in this cafe) that 
the parifhioner making tithe-grafs into hay did not only excufe 
the herbage of that ground from tithe- herbage, but alfo the tithe- 
herbage that the parifhioners were to pay for any land he depaflured 
within the parifli, though it might be a great parcel of pafture land, 
and though the fame might be fed all the year. 

Difmifs the bill with cods ; but without prejudice as to any liti* 
gation, that may be made touching the fame at law. 

P. 3 Geo. II. A. D. 1729. Scac. 

Taylor v. PFalher. [Bunb. 267.] 

¥^ILL was preferred by the plaintiff, as xc&or of Check/ry in the Although 
county of Stafford^ for tithes of five clofes, in that parifl), in "mi'of \xk 
tlie defendant's pofleffion. udV'a''" 

The defendant by his anfwer infiAed, that there was a modus of ^^^ of 
3 s. 4 d. in lieu of all tithes, arifingoi) the fame clofes, and that no cvideiice 
tithes in kind were ever paid. proves a 

• ^ w«rf«i to ex- 

Upon the hearing, the court dire£led an iffue to try the modusy tcndtomore^ 
and upon the trial it appeared in the evidence, that this m^dus arc ftatedla 
was payable, not only for the fiVe clofes, but two clofes more* ?'^ piwd- 

* , ing$,yetnot 

particularly named. Mr. Juflice Probyriy upon this evidence (at raatcrial. 
Stafford) direfled the jury, who accordingly gave a verdidl for 
the plaintiff againil the modus. 

Now, upon the return of the po/hoy it was moved for a new 
trial; for that this being an i flue to inform the confcience of the 
court, the defendant ought not to be held fo flri£lly, efpecially 
fmceno psoof of tithesin kind being paid was given; and there<*> 
fore though it extended to two clofes more, yet it was Icfs than 
really the prefcription was, which he infifted on, and therefore 
he ought to have had the benefit of the proof, as to five clofes 
only. ^ 

For the plaintiff* it was infifted, that a modus ought to be certain 
being in bar of common right, and therefore he has failed in the 
defence he iqCftedon ; and Mr. Juftice Probyn'% opinioui as certi* 

fied 
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1729. fi^ t>y baron Hak^ was relied on. But, by the whole court, « 
■■ ■- ■■■ new trial was granted ; and they (aid, they could not difltnguilb 
this from the cafe of a prohibition- 

Tr. 3 & 4 Geo. If. A, D. 1729. Scac. 

Bree v. Drew, [MSS.] 

\ RECTOR brought his bill for tithe of wood, fldting» that the 
"^ defendant had bought great quantities of young oaks under 
twenty years growth, and other underwood in his parilh,. which be 
tithed in a very irregular manner, viz. in rows before it was made 
into faggots or flacks of equal Tizc or dimenGons, pretending that 
it would be a great expence to him to make it into flanks, andtbeo 
to tithe it \* and that he converted the fame into fmart hoops, mop- 
flaves, charcoal, and fmali coal, without fetting it up in Sacks. 
The defendant admitted, that he bought fixteen acres of under- 
wood, and cut it, intending to convert it into hoops, roop-flaveSy 
broom-ftaves, charcoal, fmall coal, faggots, bands, ^c. and ie| 1 
out the tithe fairly, and converted the refldue to the ufes abo^e- j 
mentioned : but, that the plaintiff refufed to take away thetidiCt 
infilling, that the defendant (hould convert his part fo fet out for ' 
tithe, to the fame ufcs to which he had converted the nine parts: 
that the defendant refufed to comply with fo unreafonable a le- 
queft, the charges of fuch converiian being the full value of his 
wood; and be infiAed, that he wal not by law bound to beat 
that expeiKe. 

On reading a decree of this court, i8th Nweniber ibi%^'vBi 
Brabourne v. Eyres (/), and another decree of tliis court in IVfr 



(/) In BrmLourne v. Eyres^ tUc defendant ftatcd in his anfwer, that "^« as to tbe tHke 
of wood (incc Michje.'m.ii 1669, he did ther, as he had done in the preceding ycnif 
caufc the tithe-wood to be made up into faggots, upon the plaintifF's promife to pif 
the charge for faggotting ; but the plaintiff had refufed to perform hit promife ( whcR- 
fore he had omitted to faggot any more tithe-virood for the plaintrflf; that fince the yctf 
7669, he had caufed a full tenth part of fuch wuod, as was tithahlr, to be fet out fof 
ti^e plaintiff; hut thai: the plaintiff lefi the fame on the defendant's ground, refufing ta 
take it away becaufe it wai not made up into faggoti and flack-wood for him, whick 
tlic defendant contend! he is not bound 10 do." The court, upon reading the dep©- 
filions in the cauft, and after great debate, declared, that the dcfcndaot ought to have 
backed and f-i^gottcd the wood which he fci out for the tithes; and that thc'plaintif 
ought to be relieved for his tithes for the yeats in which the defendant did not fee them 
oQt. 2 JV§9d*s Deer. 116. 

ierman 



\ 
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ter man v^ Jones [m)^ 13th June I'jo^^ the court difmiflcd the bill I730. 
with colls. - — -^ 



c 



r 
Tr. 3 & 4 Geo. II. A.D. 1730. Scac. 

Benjoti V. Olive, [Bunb. 284.] 

BILL by the impropriator of Br*omIfy Sx. Leonard* Sy in khc coutaty Dcfehdint 
of Mtaaiefex^ for tithe- hay, err. plaintiff'* 

The defendant, in his anfwer, does not deny the plaintiff's title, prop'iator 
but infifts upon an exemption, as being parcel of onfe of the greater haV buVfc*- 
ahbies, which came to the crown by ft^tnte 31 //. 8. c, 13. ^'^c "P aa 

Now, upon hearii^g the caufe, the lord chief baron thought, that muA fnft * 
where the defendant admits the general right,^ and infiAs only upon ^^^"^^ "* 
his exemption, fuch adniiihon is fufficient to put the defendant 
upon proving his exemption, and the plaintiff (although a lav 
impropriator) is under no neceflity of proving payment of titlies 
to hira. 



•ft*. 



2. A decree in 1673, was offered to be produced in evidence, Dectvetv- 
wherein the then impropriator was p)aiiit?ff, and Semcin defendant^ ,cHd br- 
and wherein the plaintiff's title was affirmed :^but the court would "ufe not 

, loucijiMg the 

not permit this decree to be read, bccaufe th^ now plaintiff could fiinuc Lnd» 
not fhew, that the defendant claimed either tl.e fame lands, or 
under the fanr.e title as Semain* 

3. It was oLjeclcd for the plaintiff, that the defendant's pro- Mmiftert 
ducing iiiihiflc« accounts 34 U 35.//. .8. was. not fuflicient, being t^^'J^"'* * 
fuhfcqiicnt to flat. 31 f/. 8. c. 13. bu^ that he ought to fljew tkt ^: ^- P^r- 
furrendcr, or when ix caaie to the crowt^ i but this objc£tiu!i| was m^ 
over-ruled. .. .:, 



•> f 



• . 1 1) •> ' 



(w) In this QA(r, 'vhich was a bill filed by the vicv** owners, and ocrup'rrs of lat ds, 
ill the pariQi of Shinfeld, agninrt the impropriaruVi and their lelTcc, to enatlifli fcvrrul 

I 

cuftoas of tichiog, the pUtittlffk Aatcd {jttter W.)'thilcuftdm,T;/£. <* that When urt^'c'oppive*- 
woods or ibawes have Lcen fcli:d and .u:.de i!t'>/:^.gotf, hovp^, ^vins,.hap«]'ol!»s, and 
huidle-ruds, and the tenth hath been daly i'cr cur^^^that then the tenant, occupier, or 
other perfoni fo curring and f'.-^ting out i'uch tit'if, Vnth been paid in money tlvK full 
tenth part of thd charge of nuking inch taggutV, ^c, by the impropriator or farmer of 
the f^id rcdory." Tiie wdiee, in hu iuU>ii; Liid, *<iltc telieved nil fuch vuod uQght 
to be pur Int.> a tithahk; conJtHj ■, and that, the ten:!; r.igQot, lav'n, hop-fclc, and 
hiirdle, oight to be piid ; but as for hoop<i, the f^me oujiit not to be made for hoops, 
but that what are deiigned for hoops aro to be tithed before worked, or, if woiked, the 
workmanflitp to be paid by the 'ImprdpriafoT.*' * The. court made no decree as to wood 
■ladc ujp fit for market, i P/tii'i Di:r. A.f^'%, 

' 4. A deed 
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1730* ^' ^ ^^^^ ^^^ produced by the plainti^ dated 30 March 1690^ 
- and it was admitted it was old enough to be read without proof*, 
^*** ,1d ^^^ baron Carffr obje£led, that the plaintiff (bould give fomc ac 
proves itfeif, count how 1^ Came by it ; but the lord chief baron faid, he could 
?$"ixquM«i° not fee the ufc of that, and it would be very inconvenient ; for then 
^**^'*h ^d t ^^^^^ ^^^ ^^^^ ^^^ *^ interrogatory to prove this matter by dcpo- 
or how he fltions ; for it could not be inquired into on the order to prove ex- 
came by ic j^*|^-^ . ^QJ ^^g j^ y^^ 1^2 j ^^ 120^ Imt \^Y coafeiit ; though the 

reft of the barons feemed to be of opinion with the lord chief 

baron (n). 
Deed 35 K. Another deed in 1694 was offered, but obje6)ed to bv the 

d^^iToi' defendant, as not being old enough to prove itfelf; and by the 
prove Itfelf. court, this deed was not admitted to be read ; for tliough foroe- 

times thirty-five, or even thirty years, have been thought fuflicienti 

yet not where it is objefied to ; but the ufual rule is forty years (0). 
Vcrdia not 6. The plaintiff had brought an a£lion on the flatute of a (^3 
P~^J?^*^^ Edw. 6. c. 13. and obtained a vcrdift, which he offered now id 

touching the ^ •' ^ ' 

fame lands, evidence ; but it was oppofcd, becaufe this was a matter which 
ber^d.^ happened after iffue was joined in this court; and the plaintiff 

not being able to prove, that that trial was for the fame lands, the 

court refufed to admit it. 

Note. At laft the bill was retained for a year, and the plaintiff 

to be at liberty to bring bis adion in the mean time. 

M. 4 Geo. II. A. D. 1730. Scac. 

Hooper v* Lethridgi and others. [Bunb. 291.] 

Biildifmif- \K^^^ '^y * '^y impropriator for tithes in Pihoti in the county of 
fed for want DevoTi. Some of the defendants infifted by their anfwer, thaf 
^ "* part of the lands, of which tithes were demanded, ought to pay 
tithes to Mr. Inckdon^ who was entitled to a portion of tithci in 
Pilton. Other defendants Infifled, that they v\-erc tenants to 
Mr. Rolle^ and that king Hinrj the eighth granted to his anaflon 
tlieir lands and the tithes thereof prior to the grant of the redorVi 
under which the plaintiff claimed. Neither Mr. IncUdm nor 
Mr. Rolk being made parties, it was objefted, that the plaintiff 
could not proceed as to tbefe lands refpcclively; and though 
Mr. hckdon was before the court as plaintiff in the crofs-bill, )tt 
that praying an exemption as to other lands, both ohjeflious were 
allowed by the whole court. 



(jt) But Q«. Wheiher^a/cnCtfr/^r'iwaa not the belter opinioiu 
(0) The ufual rule it thirty yrars. 
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1730. 

M. 4 Geo. II. A. D. 1730. Scac. 

Jnm. [Bunb. 294.. J 

A RECTOR agrees with a parifhioncr for his tithes for a certain On rca* 

^^ fum, payable yearly at Michaelmas ; the reflor dies the jng wUi"pai- 

beginoing of Septtmber-^ the agreement determining by the death Jjjj^j*/* 

of the.parfon, the fucceflbr (hall be entitled to tithes in kind only and dying 

from the death, and the executor of the laft incumbent to a pro- of ^^ y^^^ 

portioni according to the agreement, till the time of his te(lator*s i»o^cfo- 

death ; and this is by an equitable conftruflion* (haii be be- 

tween the 
rucccfljr and ejupcutor of uicumbent; 



H. 4Geo. IL A. D: 1730. Scac, 

Leigb V. Maudjley. [Bunb. 296.] 

A LAY impropriator by his bill fets forth, that in the year 172+ Held fuffi, 
"^ he was fcifed in fee of all the impropriate tithes in the town- <^!,cn^o«* * 

biM by 4 lay 

fliip of Wefihaughton in the parifh of Dean in the county of improima- 

Lancajler. j,i,^,y 

Upon the hearing, he went no further in his evidence of the p*^^*"k ^*»c 

title, than that about thirty- four years ago thefe tithes were re- longed to 

puted to belong to the Andertons of Lojhck^ under whom the tonsf II^7w 

plaintiff claimed : it was objeded for the defendant, that herts was ^K^"^ *^- 

not a fufficient title (hewn, fince a layman was not capable oT but where a 

tithes in pernancy, but from the crown fmce 32 H. 8. c. 7. and f^ptTJi^^ 

the^ore it was incumbent on the plaintiff to (kew how he derived '"^"^c^^ ««# 

^ a partial one 

cbem out of the crown. canno: he 

By the whole court. — If he had fet out in his bill a title under ^t^oil^"^ "* 
the crown, and derived it down, he mull have proved it, as he had 
fet it forth; but (ince be has not, this proof is fufficient. [Which 
note, and quitre former praQice. ] 

' The defendant in his anfwer infifted, that his lands were 
difcharged, as being parcel of the poffeffions of the abbey of 
Cdchrfand^ diffolved by flat. 31 //• 8. c. 13. but there having 
been feveral inftances of the payment of tithes of corn in kind, 
they further alleged, that (ince no hay had ever been paid, that as 
to that fpecies of tiihe, they ought in all events to be difcharged, as 
againll a lay impropriator. 

Bat 
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But by the court. — Although a dcfcncTant may in equity infill on 
fcveral defenceSy which are confiftent» yet having undertaken 
to prove a general exemption, and failing in that, he cannot bare 
the bentfit of the other point ; fo the defendant was decreed to ac- 
count generally. 



Lands ex- 

cmpicd 
from tithes, 
aft bciat 
p-irt of the 
deuefnct of 
an ancient 
monafter)'^ 
belog in- 
clofcd by 
»& of par- 
liament, 
ihall not be 
made Ibble 
to tithes by 
any geperal 
words in the 
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Pra/t V. HspkimajiA others. [3 Br. P. C. 521.] 

'TpliE defendants were proprietors and occupiers of re%Tral parcels 
of land, formerly part of Glajlonbury common, and commoiu 
ly catted or known by the fevcral names of Conimon'Tnoor^ Black* 
ucre^ and South-moor^ alias Alder- mocry and were inclofed by vir- 
tue of an a£t of parliament made for that purpofc in the year 

1721. 

The plaintlflPin the year 1 7 19 obtained a leafe from the bifliop 
of Eath and Wells of the reftory and parfonage of St. J^hn Btf- 
tift^ with the chapel of St. Boning in Glaftonburj^ and other cha- 
pels therein mentioned, and of all tithes thereto belonging, for 
three lives ; and after the iiiclofure of the commons, vl%, in ISx' 
chaelmas tcrnv. 1724) he exhibited his bill in the court of ex- 
chequer againft the defendants and others, in order to cojspd 
them to account with and make him fatisfaflion for. the tidici 
arifing out of the new inclofores, and particularly our of fM/i- 
moor. : • ' 

The plaintiff being well apprized pf the defendants defetKe widi 
relation to their lands in South-moor^ viz. that the fame were.ci* 
empt from the payment of tithes, as having been part of the ^ 
mefnes of the great and antient monaftciy of GJa/lopibsity^ did in 
his bill allege, that South- moor was not part of the demefscsof 
the faid monadery ; bat if it was, and might for that lealoD halt 
been exempt from tithes before the making the ad for incloCn| 
the faid commons, yet the fame were made liable and fubje6 lO 
the payment of the tithes by the following cljuli: in that zt\ : 

" Provided always, and it is hereby dtclaud and cnacicdby the 
authority aforefaid, that nothing herein coi taiued (hall extend, or 
be conftruded to extend, to prejudice auy 1 giit or ^i;tcrett which 
the lord bifhop of Bath and //W/x, il.c miprupriator oi the icflo- 
ry or parfonage of St. John Baptijf, in (Jiujtohbuiy 3loi,.faid, or 
his leffee, hath, have, or may have to any tithes which fliall bclwJg 

t* 
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Of may accrue to tbem or either of them, out of the fald new in- 
dofures licreby to be marie, and that fuch impropriator, or his lef* 
fee for the time being, fhalT have and receive all tithes; of what 
kind foever, of and from the faid new inclofures, as he is or (hall 
be by law entitled to have and receive the fame, as rc6lor or im- 
propriator of the faid parifh ; notwithflanding any modusy or pre- 
tence of a m'jJus or compofition in any other parts of the faid pa* 
rifh or any cxcMnption whatfoevcr." — " And it is hereby further 
ena£led by tlie authority aforefaid, that the faid Bilhop oi Bath and 
ff^ellsy the impropriator of the retiory or parfonage of St. John 
Baptijl in Glajhnbury^ for the time being, or his leflec, as the faid 
bifhop or IclRje (hall be refpeflively polTcfred or entitled to the 
tithes of the faid new inclofures, lliall for a further augmentaiion 
and better p^ovlfion for tlie curate of the faid parifli church of St. 
jfohn Baptiji in Glaflonbury^ pay or caufe to be paid unto the cu- 
rate of the faid parilh and his fucccflbrs for the time being yearly 
and every year the full fum of 12I. of lawful Britijh money 
out of the tithes that (hall or may arife out of the faid new inclo- 
fuies hereby to be made free from ail taxes whatfoever." 

To this bill the defendants put in their anfweri;, and thereby ad- 
mitted the plaintiff's right to tithes out of all fuch parts of the 
new inclofures as lay in Common-moor or Bhch acre ; but as to 
fuch parts of them as were taken out of South-moor^ they infifted 
that the fame were exempt and free from tithes ; the faid common 
called South-moGr^ which had heretofore been of much greater ex- 
tent than what was intended to be inclofed by the afl, having 
formerly been part of the demefnes of the aforefaid monaftcry, and 
no tithes having been paid or anfwered for any part thereof: and 
the defendants fubmitted to the court that the aB, as paffed, had 
not given the plaintiff any right to the titlics, to which he was 
not before enti'led by law. 

In Trinity term 1726, the plaintiff replied to the defendants 
anfwers, and foon after came to an agreement with thetn to ac- 
cept what was due for tithes ari(tng out of Commo?i^moor, and 
Black-acrty together with his cofts ; which being (lated together 
at 17 1. 9 s. 2d. were accordingly paid to the plaintiff. 

After this, the plaintiff and defendants proceeded to examine 
their witneffes touching the demand of tithes out of South-mocr^ 
and the depo(itions being duly publifhed, the caufe came on to be 
beard before the barons on the 19th of July 1728, and was heard 
in part, and, by confent on both fides, adjourned over to the 
VOL. II. z z next 





CASES. 

next term ; and, upon a full hearing on the i^th of Novetnler fol- 
lowing, the barons unanimoufly delivered their opinions, that the 
defendants had fully proved the exemption infifted on by their an- 
fwers ; and that the ad for inclofing the commons had given the 
plaintiff no new right to tithes out of the faid lands in South-moor^ 
and therefore ' decreed that the plaintiff's bill Oiould be difmifTed 
with colls. 

From this decree the plaintiff appealed to the Houfe of Lords, 
contending, that by the exprefs words of the a£l the impropriator 
or his leffee for the time being was to have and receive all 
tithes of what kind foever arifing from the new inclofures not- 
withftanding any modus or compofition in any other parts of the 
parifh, or any exemption whatfoever, and that thefe laft words 
would be of no manner of ufc, if the inclofures in South-moor 
were to be exempt from the payment of tithes, it being admit- 
ted by the refpondents anfwer, that the other two commons ought 
to pay tithes ; that, according to the a£l, a certain quantity of 
the commons, containing ten acres, was to be inclofed, as a bet- 
ter provifion for the curate of the parifh; but no diflindion was 
ever made as to South-moor^ fo that the allotment might as well 
be made of lands in South-moor as in either of the other commons : 
whereas if South-moor had been exempt from the payment of 
tithes, and had not been intended to be fubje£l to tithes after the 
inclofiires were made, the curate's allotment ought to have been 
confined to the other two commons, which were confelfedly 
fubjeQ to the payment of tithes. That the impropriator and his 
leffee were exprefsly obliged, as they fhould refpe£lively be en- 
titled to the tithes of new inclofures, to pay the curate of the pa- 
rifh the yearly fum of 12I. free from all taxes out of the faid 
tithes ; whence it was plain, that the a£l never intended to make 
any difHn£lion between the commons, the tithes of all new inclo- 
fures being equally made the fund for payment of this 12 1. per arm. 
that there was an exprefs faving in the a£l, that nothing therein con- 
tained fliould extend to prejudice the right and interefl of one Mr. 
Strode^ in refpedl of an inclofure of one hundred acres made by 
him in South-moor ; and this faving would have been equally ex- 
tended to the reGdue of the moor, unlefs it had been intended to 
be fubjeft to the payment of tithes ; that though the proprietors 
and owners, who had inclofed the commons, had greatly improved 
their own eflatcs, yet it appeared from the evidence, that the rcftory 

was 
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WIS thereby IcfTcned in value for want of fufficicnt flocks of flieep 173 !• 
to manure the arable grounds ; by which means and by the annual ■ ■ . jf 
payment of 12 1. to the curate, which the appellant had conflantly 
paid, he muft be a conGJerable lofer, if excluded from the titlies 
of the inclofures in South- moor^ and therefore it was hoped that 
the decree would be reverfed. 

On the other fide it was faid, that the qucftion concerned only 
the inclofures of the common called Scuth-mocr^ which by the 
poofs in the caufe appeared to be part of the demefnes of the 
monafler)' of Glaftonbury^ and, as fuch, exempt frorti payment of 
tithes : that do tithes had ever been paid for this common, though 
at different times improve;i>cnts and inclofures had been made of 
feveral parts of it, fo that there was na room for the court tp 
doubr, but that, at the time of pafEng the a£l, the lands in quef- 
tion were exempted from the paymeni of tithes ; that the firft claufc 
infifled on by the appellant, was only a general faviiig to the bifhop 
and bis lefTce of their former right to tithes; and as to the latter 
part of that claufe, w^hich the appellant chiefly relied upon, a£is 
of parliament were to have a reafonable conflruflion ; and taking 
the whole claufe together, it appeared calculated merely to pre- 
fcrve the impropriator's right, notwithflanding any pretence of a 
modttSy {^r. in other parts of the parifh: and it would be very 
extraordinary by the general words, or any exemption whatfo- 
ever at the end of this claufe, to dcflroy a clear legal exemption, 
irhcn the whole drift, of the claufes was only to preferve fuch 
right as the bifhop, the impropriator, or his leflec then had ; that 
there could be no reafon in this cafe to take away an excmptioa 
in favour of an impropriator, becaufe the a£l did not intend to di- 
DiiDifh the lithes ; but, on the contrary, the tithes arifing from 
the improvement of the other commons would gieaily increafe the 
yearly value of the impropriation. 

After hearinff cimnfel on this appeal, it was ordered and ad- Derrer af- 
udgcd, that the fame fliould be difmiired, and the decree of dif- j'Jj'^f; 
niffion therein complained of affirmed. And it was further or- J^^"'^- 
Icrcd, that the appellant fliould pay to the refiMjndents 30 1. for p. 559/ 
heir coils in refpett of the faiJ appeal. 



%%% 
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Mtdua of 
4I. tot. a 
year, for a 
hrm of 30 1. 
is too rank. 
2 Wood's 
Dccf. 305. 



P. 4Geo. IL A.D. 1731. Scac. 

Kennedy^ Clerk, v. Goodwin. [Bunb. 301.} 

n ECTOR brings a bill for tithes, in the pariOi of South Ohndeni 
in the county of EJfex. 

The defendant infifls upon a modus of 4. 1. 10 s. payable yearly, 
at fuch a day, for his farm called ^ince Farm^ which was of the 
yearly value of 30 1. 

It was obje6led for the plaintiff, that this modus was too rani; 
and of that opinion was the whole court ; and the defendant was 
decreed to accompt [p). 



In a fuit for 
rirhc of 
Jambs the 
defendnnc 
infiftf on a 
moHut of 3 d. 
for cveiy 
lamby pay- 
able on St. 
Mark's day, 
or fo foon 
after as de- 
manded. 
This mo<hn 
is not void 
in lav, but 
the validity 
of it OiMll be 
determined 
by a jury. 



Tr. 4 & 5 Geo. II. A. D. 173 1. Dom. Proc. 

mbl V. Giffard. [4. Br. P, C. 212-] 

^T^HE plaintiff was refior of the parifh of Stoke next Gmhfsrd in 
the county of Surry^ and the defendant was a farmer and oc* 
cupier of lands in the fame parifli* 

\n ATtchaelmas term 1729, the plaintiff exhibited a bill in the 
court of exchequer againft the defendant fetting forth that k 
was entitled to all the tithes arifing in the pari(b, or to fome r^ 
compence or fatisfa£lion in lieu thereof, and that the defendaDt 
from the year 1726 to the time of exhibitina the bill had occupieJ 
great quantities of paflure land on which he kept great numben o( 
iheep, from which he had lambs yeaned, the tithes whereof were 
demanded by the bill. The defendant, by his anfwer^ admitted 
the plaintiff to be reOor, ^^^ that the defendant occupied a iarB 
and lands in the parifli, confiding of twenty-eight acrss of mea- 
dow and two hundred and forty acres of arable land, but no paf- 
ture ground, except as his arable came round in courfe of hufbasdiy 
to be fowcd with grafs feeds, when fowed with fummer com : 
He alfo admitted, that about Michaelmas he bought a number o^ 
ewes with lamb, and had from them great numbers of lambii 
which he fold; but infilled, that the plaintiff was not entitled to 
tithe in kind of lambs, for that there had been the following ao- 
tient ufage and cuftom approved within the parilh» vix. thit 
every occupier of lands and tenements within the (aid parifti 
having a Iamb or lambs yeaned within the faid parifli, ought, and 

0>) Kote, here the defcndani Wmfclf ftated the value of hii farm. 

* for 
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for time out of mind had ufed^ to pay to the re£lor of the faid i7;2i, 

pariQi for the time being, or his leflfee, for ever)' Iamb fo yeaned ■ 

\%'ithin the faid parifh, the fum of 3 d. and no more, as a modus^ 

and in lieu and full fatisfaflion of the tithe of every fuch Iamb : 

and that the f^mc was payable yearly on Saint MarFs day, or fo 

fo6n after as demanded ; and that the fame had been accepted by the 

re£lor of the faid reflory for the time being, in lieu of tithe of Iambs. 

On tlie 14th of July 1731 the caufc came on to be heard; 
ivhen it was, among other things, decreed, that it ihould be re- 
fened to a trial at law, to try the modus as fet forth and infilled 
on by the defendant in his anfwer at the then next lent aflizes 
for the county of Surry in a feigned a£lion ; and the ufual di- 
refiions were given for that purpofe. 

This decree was made by two of the barons only ; and therefore^ 
in order to have the opinion of the whole court, the plaintiff, by pe- 
tition, alleged that he conceived himfelf aggrieved by the faid de- 
cree ; for that, admitting the modus to be in fa£l as infifted on, yet 
that the fame was void in law, and as fuch ought not to be al- 
lowed ; and to have a trial of that, which in itfelf was void in law, \ 
would be fruitlefs and vain ; and therefore prayed that the caufe 
might be reheard, as to the demand of the lambs. , 

This petition was argued before all the barons on the 29th A^^- 
vernier 1731 ; and they being of opinion, that the faid modus for 
tithe lambs was not a void modus in law, refufed to grant a rehear- 
ing on that point, but left the plaintiff to try the modus at law if 
he thought fit. 

The plaintiff declining to go to a trial purfuant to the faid order, 
it was on the 28th November 1732 ordered, that the plaintiff 
ihould (hew caufe at fetting down the caufes after Michaelmas 
term, why the modus, as infifted on, fhould not be taken pro con^ 
feffo ; and no caufe being fliewn, the order was on the 9th X)/« 
cemher following made abfolute. And on the 8th of February 
1732 it was (>rdered, adjudged, and decreed, that fo much of the 
plaintiff's bill, as related to his demand of tithe lambs in kind, 
Ihould be difmiffed with cofts. 

Fit>m thefe decrees the plaintiff appealed to the houfe of lords, 
and On his behalf it was contended, that the iffue to try the modus 
ought not to have been dire&ed before the objedions to the 
validity and I^lity of the modus were confidered by the court, 
becaufe, if the obje£lions were allowed, there had been no foimda- 
tion to fend fuch iffue to be tried ; and on the other hand, if fuch 

z z 3 iffue 
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j-^j iflue were tried, aftd a verdi£l obtained, eftablifbing the hiEt of tin 
modusy and afterwards, od hearing the objeflions, the court flumU 
be of opinion, that it was not a good madus^ the parties woiiU 
then have been put to great charges and trouble to no purpofe. It 
vras however fubmitttd, that after the ifliie was taken pro cuftffi 
againft the appellant, the objedions ought to have prevailed, aiul 
the modus been fet afide ; becaufe a cullom or ufage to pay a fum 
of money in lieu of tithes mud be immemorial ; but, if it cao be 
fliewn by evidence, or from any thing in the nature of the pay« 
snent, that it is nor ancient and immemorial, then it is not a m9^ 
but only a compofition, which may bind the parfon that makes it, 
but cannot bind the fucccfTor without bis confent. It uweD 
known, that in ancient times, and long within the time of legal 
memory, the price of cattle and other commodities was fo mtKh 
lower than at prcfcnt, that a lamb, which now may be worth 2s. 6d. 
200 years ago would not have been worth more than 6 d. or in 
fuch proportion. But in the prefent cafe, the fum of 3d. ioGAed 
on to have been anciently and immemorially paid in lieu of cfery 
lamb (which fets the price of every lamb at 2s. 6d.) is (boar 
the value gf fuch tithes, even at this day, that it proved itfdf 10 be 
a modern compofition only, and not an ancient, cuftomary, im- 
memorial payment or niodus ; and therefore ought not to bind dv 
appellant, who had a right to his tithes in kind. 

On the other fide it was argued, that the modus being a iDitter 
of idEiy if in any wife doubtful, was properly triable by a jaiyr 
efpccially as the appellant, at the hearing of the caufe, nefufedto 
admit the fa6l of fuch modus ; and the court would not bar Ae 
appellant of his right to tithes, until the refpoadent had efiaUiOied 
the fa£l of the modus he had infifted on in the moft folemn iDaooer 
by a trial at law. As to the objedion, that the modus upon the 
flate of it was void, and ought not to be allowed ; and that tbeit- 
fore the trial of fuch an ifliie would be vain and fruitleis; the 
ground of the objc6^ion feemed to be, that the modus was fQ giti^ 
and fo near the value of the tithable matters for whici) it waspaidi 
that it could not be prefuraed to be well cftabliflied as a modus orpic- 
fcripiive payment, but mull be a modem compofition, confideriag 
the decreafe of the value of money for two or three centuries pti; 
\>\xt this obje6lion arifing upon a matter of fafi, was very proper (o 
b.e confidercd by a jury, who would inquire as to the value o( 
jambs in the. place where this controycrfy arofc j and thcrcfero 

it 
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it was hoped, that the decree and orders would be affirmed, and the in^it, 
appeal difmifled with cofts. ^ 

Accordingly, after hearing counfel on this appeal, it was ordered Decree af. 
and adjudged, that the fame flioiild be difmifled, S|nd the decree and ^"n**- 

orders therein complained t)f, affirmed. joum. 

V.24. p. 542. 

M. 5 Geo. II. A. D, 173 1. Scac. 

Brinchlow and others v. Edmunds, [Bunb. 307.] 

A BILL was exhibited by the land-holders, i^c. to eftablifh feveral !^^odui of 
modufes in the parifli of Newton LotigviUe in the county of kind,'"hlc*inj 



Buckingham. a payment 

^ of part for 

I. That tithe-milk ought to be paid by every tenth evening and ?^V^^°*^' 
morning's meal in kind from Hoe Monday to the fccond day of 
November^ to commence upon the evening of Hoe Monday (that is Woe Mon- 
the Monday fortnight after Eafler-day) and the morning following, Monday 
to be taken by the reflor, at the place of milking, and no tithe milk afS^laft^ . 
to be paid for the refidue of the year. <J«7- 

Buc by the court, this is void upon the face of it, being only 
payment of part for the whole. 

a. The fecond was a modus of a halfpenny for each calf in lieu of ^^jy ^^^^ 
calves, payable on fVedneJday before Eaflen This was admitted by ^^^ each 
the defendant, and eftabliOied. biiihed. 

3. The third was a fraoke penny, in lieu of fire- wood burnt ^^«-^*i of 
in their refpeflive houfes, which was alfo admitted and ella- ny fcr fire 

bliOlcd. wood, good. 

4. The fourth \vas a halfpenny, payable on fliear day, for the ahaif-pen- 
wool of each (hcep dying between Candlemas and £hc«fr day, which ^^[j^'^^*'* 
was likewife admitted and eftablifhed. <^ch fhoep 

5. The fifth was 4 d. a month payable on (hear day for the tabiifhcd. 
tithe of wool of every hundred Qieep (horn in the parifh, which 4d^"n^Jn l 
were brought into it after the fecond day of February^ and kept till f^» tne nne 
(hearing day, and after that rate for every Icfs number of Oieep, and Oic^p (hom 
foralelitime. j-Xd*' 

As to this it was objeQcd for the defendant, that the witnefTes Though cb- 
differed in their evidence as to the time of payment, one proving fsf^a^Tuf 
it to be payable about Eafter^ the other a few days after (hearing proof. 
day ; but, notwithllanding this objcflion, it was cllabiiOicd, the de- 
fendant having no proof in the caufe. 

z z 4 6. Where 
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Modus dtei* 
mtindi id 
Iambi. 



Supnu 



Modus dec!" 

mandi of 

pigi. 

Of eggf and 

chickens. 



No fuch 
Wtodus for 

tuikcys. 



Court re- 
tained a bill 
for tithes, 
glebe, and 
commony 
until plain- 
tiff had af- 
certainedhis 
ritle at law, 
and would 
not decree 
tithes till 
then, 
though the 1 

MIOJUS fct up 
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6. Where the parifliioner has ten lambs, the tenth is due to the 
rector on St. Mark's day ; if nine, the rcflor is to have one, anl 
pay the pariflnoner a halfpenny ; if eight, he is to have one, aiid 
pay the pariibiuner a penny ; and when fcven lambs, the rc£lor is 
to have one, and pay tlie parifliioner three- pence halfpenny; bat 
for a lefs number he is to have no lamb, but is only to have a half* 
penny paid him for each lamb under feven. 

This was eftabliihed, notwithflanding it was ohje6lfd that by the 
cafe of ReigmUs againft Fincenty a payment on St. Mark's day was 
adjudged void. But note, it was proved in this caufe, that the parlba 
had a benefit ; for when there were ten Iambs, after the pariSuootr 
had taken two, the reftor was to choofe his one, 

7. The ViktmoduSy as to pigs, was cftablidicd. 

8. Three eggs for every cock and drake, payable on IFedtteJiej 
before Eajler \ and for every hen and duck, rcfpeflively, three eggs, 
in lieu of tithe-eggs, and chickens and ducks, hatched in tlie paiilb, 
eftablifhed all, as above, without trial, the defendant having no 
proof. 

Not to extend to turkies, becaufe brought into England lately* 

M. 5 Geo. II. A. D. 1731. Scac. 

Chamberlain v. Spencer and others. [Bunb. 238.] 

T)iLL was preferred for glebe, common, and tithes. The cafe 
upon the bill and anfwer were almoft exadly the fame as that 
of Sweetnpple againft the Duke of Kingjion ; and the court was in- 
clined to follow the fame rule in this cafe as in that; but theplaii>- 
tiff agreed to have his bill difmiflcd as for the glebe and common. 

\Tl^e cafe of Sweet apple v. the Dale of Kingjion^ which was in JVi- 
nity I Geo. 2. was as follows."] 

A BILL was preferred by the reftor of Fledborough^ in the coun- 
ty of Nottingham^ i. For tithes, 2. For glebe, 3. For right of 
common. !• To the firft, the defendants infifled upon ^mdms 
of 40I. a year, although the lands now are not above 400I. a 
year. 2. To the fecond, that the plaintiff never had any poflcf- 
fion, though he produced an antient terrier of 1645 Specifying 
his glebe. 3. And the fame anfwer as to the third j and that 
both were proper at law. 



by defendant fcemed void, as being too rank. 



By 
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By the court. We will retain the bill until the plaintlflT has, 1737. 
hf aBion» afcertained his title at law. Though 110//, he had pray- ■ 
cd a commiflion as to the glebe ana common, and though the 
tiudus feemed void, as being too rank ; yet they would not de- 
cree the tithes until the other points were fettled at law. 

H. 5 Geo. ir. A^D, 1731* Scac. 

Poor V. Seymour. [Bunb. 313.] 

1)1 LL for tithe-herbage for Oieep depaftured in the parifli three TithcherW 

or four months after they had been fliorn, and then were bl'iSd fol^ 

reiDoved into another parifh, and fhom there. ^«*P which 

By the court. No tithe- herbage (hall be paid for fuch Oieep, fliominthc 

TKcaufe they are animaUa fruHuoJa {q). ^[^ ^^^^ 

of wool 
there, though they are removed before the next (hearing time into another paiifb. 



(f) In thi» caftr, the bill Ajted, that the defendant had fold oiF the farm in quellion 
* number of ewes and other (heep, which had been depaftured there from the time of 
Clearing for three, four, or five month«| and that there ought to have been paid to the 
i^laiatiff one farthing a month for the tithe of the pailurage of each (beep, computing 
KKc fame from (hearing time until fo fold. The defendant faid, that the (beep he had 
^d on the faid farm were only a few for manuring the corn-field lands, which, the 
Country being upland, were winteicd at a great expence of hay, the tithes of which he 
^^3A paid to the plaintiff; that in 1727 and 1728 he fold ninety (heep in each year, and 
that from (hear time to the time of the (ale was about three montlii ; that no 
tithes had been paid for the faid (heep for the (aid time, nor had any ever been de- 
manded t and that a farthing for every (heep is double the value of fuch tithe, fup- 
(olin; it to be due. The court did not decree any rithe for thefe (heep.^But, it 
Ihould fecm, that tliis cafe cannot be law. If (heep are depaftured in the pari(h for anj 
time after t'ney have been (horn, and Then removed into another parifli, an agiftment 
tithe is due fur them ; for the tithe year ends at (hearing time ; and the tithe of wool, 
vhich it then paid, is in fatisfa^ion of the tithes of the paft year, not of any that 
may thereafter accrue. This point was determined in the cafe of Dumwur v. PFirtffitti. 
la that cafe the court held (Jnur ai. ) that the year for (heep ends at (hearing day ; and 
that (or fuch (heep at were kept after (hearing day, and fold away afterwards out of the 
pari(h, the parfon (hould have a p.ifturage tithe. And both of thefe joints were af« 
£rmed upon a re-hearing. Note, there the parilhioners infifted upon a mm&i for tithe 
of (heep from Candlemas to (hearing time, viz, the (heep to be fold at Candirmas, and 
the parfon to have the tenth fleece, or the value thereof, for all of them, at (hearing 
tine ; but for fuch at are brought in after Cand/rmmi, the parfon 4 d. per fcore fir 
mtnfim for every month they are kept there to the (hair day following. — Note, ch« 
Ihcep for which the court decreed a pifturage tithe were brought in after Cami/emas, and 
Ibid out after (hearing time, but no profit was nude of them. A bill of review was 
bfvughty and the cafe long debated, and the chancel lour of the exchequer was there, 
and wat againft the decree ; but the ot|tcr baront affirmed it, and allowed tha deauurer 
ttf U^t bill of review. P. 3 /f^. & M Buon Ledge's MSS. 
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H. 5 Geo. II. A- D. 1731. Scac. 



Swinfen v. Digby, [Bunb. 314.] 

Where land | N this caufe, the court declared, that where land is Town with 

turnipsjftcr turnips after the corn is cleared, and fed with flicep and bar- 

the com is ^^^ cattle, tithe (faall be paid of fuch turnips; though it was in- 

fed with filled upon for the defendant, that the foil in the county of A^ 

baiTtn*cat- ford was dry and fandy, and that this method of hufbandry iropraM 

*K' '^^. the land, fo that the plaintiff had uberiorcs decimas of com, ani 

tithe ihall ' * ' 

be paid of had received the tithe of lamb and wool of the flieep fo fed bcfoie. 
But the court over-ruled this defence, and faid it amounted to a 
non decimandOi as to turnips. 



fuchtur- 
■Jpi 



P. 5 Geo 11. A.D. 1731. Scac. 

Doyley v. Hornby. . 

Bvren land, i*Tio a rcflor's bill for fmall tithes the defendant faid, that tbee 
the ftaTutc" or four years before, he purchafed forty acres of poor, bar- 

^\^^ rep land, naturally unfit for meadow, or to bear com, althougb 
after a very great expence he had converted part into iseadoift 
and part to tillage, which before was over-run with furze, hrooOf 
heath, briars, l^fc* and lay wafle ; and he therefore infifted on the 
benefit of the ilatute of 2 & 3 £. 6. of being exempt from tithes 
for feven years after fuch barren land (hall be improved, there 
being fo little natural fertility in the faid land, and the fnull 
crops produced thereon being folely owing to the foil, dung, and 
other manure which he had laid upon the fame ; that he hid been 
a great lofer every year by his improving the faid lands, and b^ 
lieved no tithe had ever been fet forth by any former occupier, aol 
ofiered to pay 30 s, a year. Tithes decreed. 
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M. 6 Geo. 11. A. D. 1732. Scac. ' 

Goodwin V. fVortkj^ et e contra. [Decree-Book, 6th December.] 

T^iLLbythe reSor of Tanlerjley in To rk/hire [inter al.) for the ^ iWw ai- 

tithes of wood-lands, and of a water corn-mill. As to the miu wi»ku 

former it was infifted, that there was a modus of i s. 8 d. a year, niuy**"SlI 

payable at Eajffr^ in lieu of the tithes of all wood-lands lying in ^^opairrf 

the manor of ff^ortley in the faid parifh. And as to the mill, a thjugh a 

molXu of 2 s. payable at Lammas was infifted upon in lieu of the hja'1,^4' 

tithes in kind of all grain ground thereat, A crofs-bill was filed «tidcd; the 

1>y the defendants to eft.iblilh the modufts^ and in that bill they cankd by 

fiated the firft modus to be payable at Lammas^ not at EajUr. f^'y„7etnd' 

Ifliies were dircftcd upon the modufei : and upon the trial the jury wheels, and 

. . . ilui mill bc- 

found a verdi6l for the plaintiffs on both the i flues ; but as to the jn^ incapa- 
fit^ modus they found, that it was payable at £<i/7rr, and not at |^>«ofwork- 

' . . *^ ' -^ ing more 

Lammas^ as fet forth in the crofs-bill ; and as to the other modus^ than two 
they found it as laid, but added, ** that anciently the faid mill had itonci.at 
two pair of flones, and no more, and that there hath been added ^-^ *''"^* 

. .' . . , The cuurC 

to the faid mill one pair of ftones^ which are carried by the fame wiii nut er- 

frame and wheels which carried the former flonet; but that the ^moL,w\^tT^ 

faid mill can work only two pair of flones at one time." The i''«^ ?'•*•••''* 

court ordered the original bill to be difmifl*ed with cofis both at law d^y on 

and in equity ; and ellabliOied the modus for the mill ; but difmiflcd payable. * 

the crofs caufe witliout cofls as to the other modus^ on account of ^^^^^''^ 

the mif-flatemcnt of the time when it was pa)'able (r). Jindlrt-ir. r. 

H. 6 Geo. IT. A. D. 1732. Scac. 

Lady Charlton v. Sir Blundin Charlton, [Bunb. 325.] 

T ORD chief baron Reynolds declared it as his opinion, that thei^ There caa 

could be no prefcription \n non decimando ^g^inilz, lay reflor, fnipMuiI'in 

any more than againfta fpiritual redor, and that they were equally ^d^t"i\7^]i 

entitled to tithes of common right ; and that it was fufficicnt ^'^ '*^^^"*"' 

for a lay reftor to fet forth in the bill, that he was fcifcd of tha ti«n"agj!nft 

a fpiritua) 



rcftor. 



(r) Jt appears from a note of Mr. Ctfp/fr's, in the poflcffioqof Sir J. Mitfoi<{, who 

obligingly communiccled it xo me, th.ti the defend nt in the origioal cauTe had moved 

to amend hfs anfwer, by infciiing Lammas iultead of iV'^r-d.-iy, imagining, fxuia the 

inquiries he had mai'.(, that cha: mult bs the tiutd^Vj buttLccourt| upoo Qiewiog 

pfufe, relied to l«t him dg ic. • . 9 
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1732« impropriate rcclory ; and if he made out his title to that, it woaM 

" be fufficient, without putting him to the proof of having received 

tithes ; and to this opinion baron Compis feemed to aflfent. But 

mte^ he diftinguifhed between one who fct up a title to the refioiy, 

and one who entitled himfelf only to the tithes, or any fpccies of 

tithes, within aparlQi: for in this lad cafe the plaintiff (hall be 

held to llri£l proof, not only of his title, but alfo of the prefcrip- 

tion of all other tithes he fets up a title to. And in this prefent 

cafe, the plaintiff having fet forth a title in S\t Francis Chatitm 

(under whom (he claimed) to all the tithes in the parifh of LmfU 

(except fuch fmall tithes as the vicar ufually received) and not to 

there6lory ; and the defendant denying the plaintiff's title to the 

tithe-herbage, and the plaintiff not being able to prove any herbage 

tithe ever paid, though fhe attempted to prove the unity of po&t 

(ion for above fevcnty years, the bill was difmiffcd. 



P. 6 Geo. II. A. D. 1732. Scac. 

Fm v. BardwiU and others ; it e contra, [i Wood's Deer.] 

^I^HF. plaintiff, as vicar of Lakenham in the county of the city o( 

Norwich^ preferred his bill, claiming all manner of tithes, j 
except the tithes of corn and grain, arifing from the lands in the 
occupation of fhe defendants. 

The defendants in their anfwer faid, that the lands of wbicbthe 
vicar demanded the tithes were parcel of the demefne lands of the 
manor of Lahnbam ; that the faid manor and demefne lands, to- 
gether with the advowfons and reSories of Lakenham and of 
Brakendell^ were parcel of the poffcffions of the priory of Normctf 
and boldcn as well by the prior and convent as by their fanneiSf 
before and at the time of the diffolution, tithe free ; that the prior 
and convent provided a chaplain to officiate in the faid church; dnt 
the priory was diffolvcd in 30 H. 8. and by the fiatute of 31 H. 8. 
the lands thereof were vefted in the crown ; that H. 8. changed the 
priory and convent into a deanery and chapter, and granted the 
laid manor and dcmefnes to the dean and chapter ; that the dean 
and chapter in Jan. 33 //. 8. demifed the fite of the manor, ml 
all the lands thereto belonging, and alfo certain lands afligned out 
of the manor of Eaton^ to the manor of Lakenham^ and a clofe in 
AmeringhaU belonging to that manor, (except the water-mills in 
Lakinham and Lukenham I'Food)^ to R, Flint for 99 years ; that ihcy 
afterwards demifed the wood to him \ and declared that it was the 

meaning 
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meaning of the leafe, that he (hould hold the demefnes difcharged ^T3^* 
oi the payment of tithes ; that the dcin and chapter furrendered ' " 

the manor and demefnes and advowfon of the church of Lakenham 
J> Edward the fixth in the firft year of his reign ; who refounded 
them, and granted to them the reftories of Lakenham and Brakendett^ 
with a rcfervation of the demefnes of the manor ; that Edw. 6. 
granted the faid manor and demefnes to T. Grejham and his heirs, 
to hold them as the prior had holden the fame ; that the lands in 
the pofleflion of the (iefendants were parcel of the demefnes, and 
were then become veiled in earl Berkeley ; and have ever fince been 
holden by the occupiers thereof difcharged of the payment of tithes. 
They further dated, that the faid dean and chapter, from their firft 
foundation by king Henry the eighth until the year 16 10, had con- 
ftantly found a chaplain to officiate in the faid parifh as the late 
prior and convent had done, and had taken all tithes arifmg therein, 
except what belonged to the faid manor and lands; that the faid 
prior and convent, in all their leafes of the faid redory before the 
diflblution, and the faid dean and chapter until the year 1610, and 
a long while after, exprefsly demifed <* all tithes of com, hay, 
hemp, and flax, in the faid parifh," and all other tithes there, but 
always exprefsly excepted *^ all tithes belonging to the faid manor 
of Lakenham.** 

The plaintiff fet forth, by his amended bill, that the vicarage 

of Lakenham is a very ancient vicarage ; that there was a regular 

fucceiGon of vicars for many years before and until the year 1386 ; 

that there had been fuch regular fucceffion ever fince the year 

1610; that although the prior and convent of Norwich^ and the 

dean and chapter there were patrons of it, and ordinaries of the 

place, and alfo owners of the manor ofLakenham^ and appropriators 

of the faid parifh, and did, for feveral years, fuffer the fame to lie 

vacant, and during fuch vacancy did let the vicarial tithes arifing 

on the demefnes of the faid manor, yet that they never demifed 

the fame while there was a vicarage regularly Inflituted, and par* 

ticularly fince the year 1610 ; and that their tenants had fubmitted 

to pay the vicarial tithes for the faid year, and during the faid 

leafies, or bad made fome compofition for the fame; that T. fTard^ 

formerly occupier of the demefne lands, refufing to pay tithes to 

F. Folchier clerk, his, the plaintiff's, predeceffor, the faid F. 

FokhUr filed a bill againit the faid T. fVard^ demanding the faid 

lithei) 
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jnoz* tithes, and obtained a decree for an account (ij; that y, Sherwo$df 
-- then tenant of the faid vicarage under P. Burrough clerl^ ricar 

there, filed his bill alfo againft T. Ward the Ton ; and the couft 
decreed an account for tithes (/) ; that the defendant Bturiwi^ 
hufband became occupier of the faid demefne lands in the yor 
1721, and readily paid the plaintiff all tithes thereon, except the 
tithes of corn and grain, until his death in the year 1727; The 
vicar therefore pfayed the benefit of the former decrees. 

The defendants, in their anfwer to the vicar's amended hiDi 
infifted, that all the lands in Lahnham and the titbable ^ka 



(1) This decice, in the cafe of Folehier v. tfardy is dated the loth Miy 1699, ii 
T.ajier term, 1 1 /r. 3. The bill ilated, that the plaintiff had been infiituted rictfof 
Lukenkam in the month of Dectmber 169X, and that he was theieby entitled toairf^ 
manded the tithes of hay, and ail other tithes, cicepting of corn and grain, wUdi k 
adroir.ted belonged to the impropriator, arifing on the eftate called LskenUm M, 
from the time of his inftitution. The defendant (aid, that the lands belonging totbc^ 
cftate were the dcmefiKS of the nunor of Lakenham\ that no tithes had crerbeoipui 
or demanded for the fame ; that he had heard that the faid lands were fonneriy ptRiii 
of the poffeffions of fome priory or religious houCe in Nomuieh^ and came, by the dift* 
lutionof monafleries, to tlte crown; that £</tv. 6. granted the manor, itButj^uH 
church of Laktnham^ and the advowfon, patronage, and vicarage of Lmkenksm^wsA^ 
veral other mefluages and lands in Laktnhamf to Tkcmat Grrfiam ; and that therdiyi flt 
by fome moie ancient compofition, the faid lands were difcharged from the {Bynnt if 
tithes. — The court, on reading the dcpoftiions and feveral ancient records, ordeicd ^ 
defendant to account for the tithes demanded by the bill, with cofts. The dcftadtf, 
hearing this opinion, propofed to pay (he vicar 8 I. a year for the tithes of LtMm 
£4//; to which the vicar a^ented, and the agreement was confirmed ky Mt,Cktflbf 
the owner of the eftate, and made an order of the court by the conftat of lU (hi 
parties. ' 

(/) This decree is dated the 24th February lyz^, /fZ/ary term, 10 Gn.i. Tk 
bill ftated, that P. Burrough had been inftituted into the vicarage of Lahiikm m the 
year 1715 ; and by leafc, dated the 20th of FeBrumry 1715, had demiCedtothepbii- 
tiff the tithes thereof ; and he demanded of the defendant, an infant, as adaiiaiftn^ 
tor to his father, the tithes, except of com and grain, of Lakenham HtiL The df 
fefldant appeared by his guardian; and infixed, that the lands thereof wercpucdot 
the manor of Lakenhamy and formerly the polGiffions of the cariiedral church of iftfv^^ 
or fome other religious houfe ; that on the diilblution thereof, the manor, Cum, 9A 
redory, came to the crown; and tliereby, or otherwife, were eiempted froa, ortbe 
owners entitled to, the payment of the titiics thereof; that Edtv. 6. granted the maoot) 
the xe^orf, ind the advowfon and patronage of the vicarage of Laiemkam, to Thma 
Gre/kaiHf and hit hein, &c. — ^The court, on reading a copy of the gnat frook £^ ^ 
to Giejkam, dated the iff of July, in the feventh year of his reign { the proofs in ^ 
caufe of F»Ickier v. ifard; and an enrolment of the charter of EJv/. 6. giaawdia 
the firft year of his reign to the dean and chapter of Nor%wck, ordered the dcleadaat 
to account for the tithes demanded by the bill; and on the 15th oijt^i'jt$f tk 
report thereon was conEmied« 

C for 
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for which the vicar demanded tithes, were parcel of the demefne 1732* 
l^ds of the manor of Lahnham ^ that the other lands in their * 

occupation were parcel of the feveral manors of Eaton and 
Ameringhaky that the faid manors of Eaton and Armringhale^ 
and the demefne lands thereof, and the feveral churches o£ 
Lahnhamf Eaton^ and Ameringhaiey and the rcflories there and 
of Brakendelly are adjacent ; that they had been part of the 
po&flions of the difTolved priory and convent of Norwich^ even 
from the foundation, and long before the reign of Richard the 
fisoond; that the faid manor, and the demefne lands thereof, were 
before that time, and had been ever fince, held tithe free ; that 
in the year 1094, Herbert^ bi(hop of Norwich^ founded the church, 
and in the year iioi conilituted monies there, and granted them 
the holidays which king fViUlam Rufus had given to them ; the 
feaft of Pent€cofl\ the tithe of the faid bifhop's manor and 
Lakenhaniy together with all things to the faid village belonging, 
befides Ameringhak ; all which the faid Herbert ^ bifhop oi Norwich^ 
gave to God and the church for food and raiment of the monks ; 
and all which were held tithe free ; that between the years 131 2 
and 1386, feveral perfons were infiitiitcd vicars, at picafure, of the 
faid church of Lakenbam^ on the prefentation of the faid prior and 
convent ; that the prior of Norwich obtained a grant or licence 
from John de Grey^ bifhop of that fee, fotoe tirtie after the 
twelfth century, by which it appeared, that the faid bilhop granted 
to the monks of Norwich the feveral churches aforefaid, to be pof* 
fefled to their proper ufes, faving to the faid bifhop and his fuc- 
ceflbrs the pontifical and parochial rights ; and in particular gave 
licence to the faid monks, that when it fhould happen that the 
laid church of Lakenham (hould be void, they might er^ter upon the 
(aid void pofleflion, and fervc it by their chaplain at pleafure; fo 
that after the feveral ilatutcs of Richard the fecond for the endowing 
of vicarages, and that of king Henry the fourth, which prohibits 
air appropriations of vicarages, or any religious perfon to be vicar, 
the faid prior and convent never after prefented to the faid church; 
nor the iaid dean and chapter until the ye^r 1625 ; that from the 
year 1386 till the year 16 10, being two hundred and twenty-four 
yean, there was not any vicar indituted and induced tlierein ; but 
that during that time it was ferved by their chaplains removable 
at pleafure ; that the faid vicars had not any portion of tithes 
afligned to them, or received any out ot the reftory or any part 
of the demefne knds of Lakinham^ they being always held tithe . 

S frt-c; 
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17^2* ^^^^« ^'^^^ fuch vicars were only curates or ftipendiaiy chapiaiflf^' 
— — — totally exempted as well from the vicar as the fatd dean and 
chapter^ as redories impropriate, by the laws aforefaid ; and that 
tlie whole titlies became incorporated in the inheritance of the hm^ 
and therewith did well veft in the crown by virtue of tbe jf H. 8. 
and from tbe faid king in the faid dean and chapter, and fo pafled 
from them into the hands of Edward the fixth by the furieiuier 
aforeraid, and were granted to Grejbam in the fame manner. But 
they admitted, that the defendant Bardweir% hu(band might, for 
peace's fake, have paid his tithes to the plaintiff, as in the iaid 
amended bill is mentioned. 

Lord Berkeley and others, together with the faid defendanti^ 
filed their crofs-bill againft the plaintiff Fox and the dean and 
chapter of Norwich^ infilling on the matters and things fet f<mh m 
the faid defendant's anfwer to the original bill ; and they fet foith 
their tides to the demefne lands, i:fc. in the faid parUhof Lakitdmm\ 
and prayed a full difcovery of the matters in quefiion, and that the 
defendant Fox might account for what he had received, and that die 
faid exemption lord Berkeley claimed might be eflabliflied. 

The vicar, by his anfwer to the crofs-bill, faid, that tbe vicar- 
age of Lakenham was an anciently endowed and perpetual vicarage; 
and fet forth the matters to the fame effefi as in his origbal aroeod- 
cd bill ; and alfo the contents of biOiop Herberi*% charter or giant 
to the monks of the cathedral church of Norwich. He alfo fiatej, 
that fome of the vicars might, for peace's fake, have accepted of 
fome compofitions for the vicarial tithes of Lakenham HallF«an\ 
that 50 1. a-year had, for time immemorial, been confiantly piid 
to the vicars there fdr the tithes oi Lakenham tVater MttsvA 
meadows, without difpute; and that the plaintiff Z^ri^^, tbe 
prefent occupier of the mills, tenement, and meadow, had always 
peaceably paid him the fame as a compofition for the tithes of the 

faid mills. 

The dean and chapter of Norwich anfwered and fet forth, that 
the faid vicarage of Lakenham was, they believed, an ancieotly 
endowed and perpetual vicarage ; that a fucceflion of vicars iveie 
inftituted therein in the fourteenth century ; that though tbe 
faid vicarage might lie vacant for feveral years, yet they fioond, 
by divers ancient records belonging to their church, that the (aid 
vicarage was and continued fubfifting and lawfully void ; and that 
tl)e fame perpetual vicarage had been again filled op for many 
vean, firll by the crown, on account of lapfc^ and ever iince by 

the 
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ihie prefehtation of the faid dean and chapter; and they fct forth 1732. 
the feveral grants and leafcs as before ftatcd ; and faid, that they " 

believed that they had been at one time deprived of their rights 
and poflefions, but were reftored to theni on the refloration of 
Charles the fecond, with ihc like chrfge upon lord Berkeley of 10 I. 
per annutn for the tithes of the demefne lands of the (aid manor ; 
by which means the owners thereof had ever Once enjoyed the tithe 
of com. 

In both caufes the plaintiffs replied, and the defendants rejoined, 
and witnefles were examined on both fides ; and upon hearing 
counfei for all parties, and ' on reading the anfwers (u), the court 
ordered the defendants to the original bill to account with the 
plajntifF for all the tithes demanded by the faid bill arifing, \ 

happening, and renewing on the lands in their rcfpeflive occu- ^ 

pations in the faid parifli of Lahenham^ and for the values of ^ 

the tithes of all fuch tithable matters and dues for and during the ^ 

time charged or required in or by the faid bill ; and that the crofs- 
bill be difmifFcd with cofls. 

The plaintiffs, in Hilary term, in the feventh year of George the 
fecond 1734$ petitioned the court for a re*hearing ; but the court 
thought proper to refufc a re- hearing, becaufe application was not 
maile for that purpofe within flx months after pronouncing the 
decree, although the decree was not then pafTcH. 

On the l8th of March 1735, the defendants appealed to the 4Br. P. C. 
houfe of. lords, infifting, that though vicars miglit have been ^^^^ 
anciently inflituted in the church of Lakeuham^ yet no vicarage 
being endowed, they were not entitled to any tithes, for tithes a^e 
not due of common right to a vicar ; and in the prefcnt cafe, there 
was not the Icaft evidence of any endowment, neither was there 
any proof of the payment of tithes by the occupiers of the dcmefnc 
lands, till PFard \\^% forced to it by Fokh'ier by a decree made upon 
a roiftaken and improper defence, and in a fuit to which the owners 
of the inheritance were not parties, and who (hould not therefore 
be bound by anv decree ; that the title of the appellants to the ex- 
emption inCfted on depending upon old records and other written 
evidence, and alfo upon a great variety of fafts, which they were 
ready to make out, and flrongly infilled to try by a proper iffuc 



(a) Note, none of the dcpofaions were read, as appears as \rcll from ihc Decree- 
book, as from the appellant's cafe. 
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I7'*'2. •'•^ '^^Vj ^'^^ ^'g^^^ ^vas now, in tSTcft, determincJ againfl lUir/, 
I I >x without a hearing. 

On the other fic'e it was arpuc d, that as the vicarage flill fub- 
firicd, the abufe praLUfod by tlie prior and convent in Keeping it 
vacant by not prcfcnting could not pvcjudicc tlie rights of the 
vicarage, when the fame l)ecanie full \ that the furrcnder of ihc 
dean and chapter to king Eihvarfi the fixih, though it might Iwvc 
vcfled in the crown the manor and demcfne lands and the tithes of 
corn, to which the dean and chapter were entitled, as impropriaton, 
yet it could not affeft the rights belonging to the vicarage; that the 
general right being wiih the rtTpondents, it was incumbent on the 
appellants, at the hearing of tiie caiifcs, to have proceeded ant) laiJ 
before the court the evidence of their pretended exemption, 
which, in all probability, they would have done, had they thouglit 
the fame fufficient, or in any degree ftronger than the evidence ia 
the two former caufes, wherein decrees had been pronounced in ! 
favour of the vicar and his lefTce; but, as the appellants did not 
offer any evidence to this purpofc, it was agreeable to the conftant 
and known praflice of the court to decree according to the general 
right wherever perfons claiming an exemption give no evidence 
in fupport of it ; and therefore it was hoped, that the Acrre 
would be affirmed, and the appeal difniilled with exemplary 
cofls. 

Decree re- ^^^ ^ftcr hearing counfel on this appeal, it was ordered and ad* 

\!^ a'\ j"^%^^^ ^^^^^ ^^^ decree and order of difmiflion therein coinplaincd 

vol 24. of, fhould be reverfed ; and it was further ordered, that the faid 

* ^^^' court of exchequer fliould proceed to hear the caufes upon the 

pleadings and proofs taken therein. 

In purfuance of tliis ord«r tlicfe caufes were on 6th Nffvcmhr 
1735 heard upon the pleadings and proofs, and upon that 
occafion, the following argument was delivered, as it fliould feenii 
by Mr. Baron C-^myns: 

Mr. Baron This was a bill by FoXy as vicar of Lahnham^ for the tidieof 

Comyns's \^^y and all vicarial tubes arifing on lands in the poffcffion of the 

argument. ^ ^ ^ * , 

Com. Rep. defendants from the loth of Odder in the year 1727 for the year 
following. And the cafe, upon the d^pofitions, appeared to be 
this : In the time of /////. 2. the cathedral church of Nortuicb is 
fuppofed to be built ; and the bifhop's fee removed from Tbctfori 
thiihcr. 

Ia 
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In tlK* lime of lie::. I. Ibrbcrt bifliop of Konvkh grants to the 1732. 
prior and convent of KotivicJ\ " Ferias nuas Rex \VillIclmus * 

frctribus donavit^ hi hchiLmada Penfecofiisy *kc, La!;cn!iam, cum 
Gntfiibus rehus qua cd eandem pertinent villanu prater terram Ofbcrti 
archldiac&ni Anicringhalc, medietatem filva de Thorp, &c." But 
ihis fcems rather a confirmation of the grant of Hen, I. 

A, D, 1 121, F.dvua^d bifliop of Norwich' condxm^ Co them, 
•* Omnia qua pradevcjp,res mei dederimty i^Jimiiith' quicquid Herbert 
tie Rofs habuit in Lakenhann, &c.*' 

if. D. 1646, IViUiam bifliop of Norwich confirms to them, 
•• Omnia qua Hcrbcrtus epifcopus Norvicenfis, aut Everardus 
epifcopus Norvicenfis, donaviti W quicquid Herbert de Rofs habuit in 
Lakenham, &c.'^ 

A, D, 1 200, John de Grey^ bifliop of Nonvichy grants to the 
prior and convent of Norwich^ " Ecchjiam de Lakenham, cum, 
omnibus ad eandem pertinentibus^ &c. adminijlrari per capellanof 
JiioSy falvo nobis ii fuccejforibus nojtrisjure ponfificali il^ parochiali.*' 

16 Hen, 3. A, D, 1232, an infpeximus and confirmation of the 
grants of king fVi/L 2, and Hen, i. wherein they grant " maucrium 
di Lakenham, Ameringhale, medietatem filva de Tliorp, l^c,^* 

A. D. 1273, there was a confirmation by pope Gregory to the 
monks of Norwich of a grant of the church of Lakenham ; and 
by the valuation of ccclcfiaftical benefices 20 Ed, i, and 26 Hen, 8. 
it appears, that the cure was ferved by the monks, who received 
an annual penfion. 

By charter 30 Hen, 8. the king " Carn:i!um de priore et cotwentu 
eccUJia cfithedralis San5ia TrinitatisNorvici tranfpofuit l^ mutavit in 
decan, £!f capitulum ecclrf.a cathedraUs San8a Trinitatis Norvici ;*' 
and incorporated the dean and chapter, and granted them all the 
pofleflions of the priory. See Z^'^* IZ' 

The dean and chapter having by this grant the manor of 
Lakenham and likewife the church of Lakenham^ as being part of 
the poflcffion of the prior and convent, by leafc dated the 2d Jan. 
33 Hen, 8. A, D, 1541 demifcd to Robert Flint tlie fitc of the 
manor of Lalenham and all the lands belonging, except the mills 
and woods, for ninety-nine years, and covenanted, that the leflee 
fliould have the tithes of his caiile going on the faid demcfnes ; and 
that the dean and chapter would difcharge him of all tenth*?, bV. 

On the I ft of March^ i Ed, 6. by indenture, the dean and 
chapter, in confideration that Robert Flint had been at great charge in 
building and repairing the houfes, dcmifed to him Lakenham woods; 

3 A :( and 



724 



CASES. 



1732. and it is, declared,* that whereas he held the manor of Lakenhm^ 
' (that is to fay, the fite of the manor and demefne lands by the 
leafe made in 33 H. 8.) which it is faid had been always freed 
from the payment of tithes predial and perfonal in the hand of die 
farmers \ the meaning was, that he (hould hold the faid manor of 
Lahenham difcharged of all manner of fuch tithes ; and by the 
fame indenture, the dean and chapter demifed to him the tithes of 
hay and corn growing on the faid demefnes f9r ninety years. 

On the 3d of June 1 Ed, 6. the dean and chapter furrendeied 
their pofFeflions to the king, who, by letters patent dated the 9th 
l^ov. 6 Ed. 6. grant to the dean and chapter, ** Omnia ilia nuaak 
nojira de Hindlenoilon, i^c. viginii maneria in com. Norf. actum ' 
omne$ illai reciorias i^ ecckjias nojiras de Hindlenoflon, Vc, Li- 
kenham, l^c, viginti quinque reSlorias in com, Norf. lie* ac etim 
advocationeSf donaiiones^ jura faironatus vicariarum pradi&anm u* 
tkftarumy V earum cujvjlibet ; necnon omnia W Jingula mtmrky \ 
ntfffuagta^ ^c, reddit. Uc, gkbas^ decimas^ oblatioms^ ohvenikm^ 
prnfiones^ portionesy advocationis^ jura patronatus^ pr^icw^ H 
hareditamcnta nojira quacunque^ in villisy tic. de Hbdienotoi^ 
Newton, Wr. Lakenham, Wr. in com. Norf. iic. ad di^amecd^ 
caihedrakm dudum fpeSfant*. Except* tamen^ ii nobis ^ hitrediha^ tf 
fuccejforibus nofris rejervaf maner* de Hemilby ac refforii tf 
advocatione vlcaria de V/ykclwood in com, Norf. necnon omwks 
a Jingulis mejjuagiis^ ttrris^ decimisy redditibus^ W hiereditamtis, 
in Hemingfby, Lakenham, ^c. aut alibiy diff. maner^ de Hcmiibf, 
Lakenham, Wr. ac reHor, de Hemilby, yj'tf eorum alicui^ quofumii 
fpeSfant. ac except, omnibus fern's^ &c. dccimis jacentibus in Eltoii j 
ac ifffignat* maner* de Lakenham extra di£i' maner* de Eaton, tfro/n 
diSl* maner^ de Ameringhale, ac modo in tenur* Robert! Flint. 

By patent, dated the ifl of July 7 Ed. 6. the king grants to 71b^ 
mas Graham^ cfq. ** Manerium de Lakenham, actot* reQof'tiecdh 
Jiam de Lakenham, ac advocationem ^ jus patronatus vicariee ecd^ 
ibiy &c. ac omnia ii ftngula mejfuagia^ grangiaSy &c. glebaSykc. «f 
decimas garbar, blador. granor^ fxniy et cannabis ac a? iecimas 
quajcunque in Weft acre, Lakenham, tic. diff maner* ecclefieeyix.fr 
€orum alicui f pedant y &c." 

It does not appear that any vicar was infiituted till the yar 
1610, but that fmce then Smith and others have been inftituted 
vicars, and Sir Ncvil. Catliny his father and grandfather, held 
Lahenham farm, as alTignces of the leafc made to — — — ; tbii 
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Tttck^ ff^righty Wardy Armiger^ and Revier^ were tenants under the X73'2- 

Catlinsy of the faid farm ; that the common reputation has been, * 

that the vicars of Lahenham have been entitled to all the tithes of 
Lakinham^ except the tithes of coin. 

That tithes have been paid by the owners and occupiers of this 
farm to the vicars, or a compofition for them, which was ufually 
81. a year; i\\dX Richard Catlin^ father of Sir Nevil^ paid fo in 
lieu of vicarial tithes to Smith the vicar; that Tuck's father held 
the farm feveral years and paid fo; that Wright for many years 
did the fame ; .that Ward refufcd to pay, on which Smiths widow 
fucd hira in the exchequer, and had a decree 9^3. to pay tithes 
in kind, and being informed Richard CatUn had paid 40 s. quar- 
terly, on the recommendation of the court, the plain tiflf accepted 
8 I. a-year, and Ward paid it for time paft, and for all the time 
afterwards which he held the faid farm. 

That Wrighty Richard CatUrty and his father, paid fo ; that Tuck 
and his father paid fo ; that Armiger and Mercer paid fo fix or 
feven years; that his father at fiill paid but 5 1. or 61. a year, 
for two or three years, but hearing 8 1. yearly had been paid, 
agreed to pay fo; but paid only 5]. a year to Harwood^ who was 
an cafy man ; and payments by Tuch^ Wright ^ and Ward were 
confirmed. Books of Richard Catlin contain entries of bis pay- 
ments anno 1632 and 1635. 

And two decrees for payment 9 W, 3. and Trin. 8 Geo. i. 
were read, the lad of which was againft BaYdwelly now defendant, 
and Ward his tenant ; and Rebecca Ward his wife faid, that her 
hufband paid 20 I. for the tithes of the year 1720, and 22 1. for 
tithes of the year 1721 ; and by a report in the la{t caufe, on the 
15th April 1725 the defendant was reported indebted 20 1. for 
the tithes of the year ; and decreed to pay that fum and cofts. 

On the defendant's part they produced, bcfide the charters and 
grants above, a leafe dated the 14th OSiaber 34 Hen. 8. from the 
dean and chapter of Norwich to Lawrence Stijiead for fifty years 
of the tithes of all corn belonging to the parfonage there, except 
the tithes of corn, hay, tack, and hemp, belonging to the manor of 
Lakenham^ wherein is recited a leafe from the prior and convent 
of Norwich for twenty years to Robert PiSioc dated the loth of 
November 27 //. 8. , 

This leafe to Stijiead was affigncd to Thomas Pi^oe^ and on his 
fiirrender by indenture dated the i2th oi April i £//z. the dean 
ind chapter dcmifed to Pi6loe the tithes of corn in Lakenham be- 
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longing to the parfonage iliere (except as beforej fur eighty y«n 
from Michatlmas then laft. 

On furrender of this leafe by indenture dated the aoth of 
Dicemher 8 Eiiz, the dean and chapter demifed the fame to Edrniad 
Dearly who was aflignee of -— Scrivensy afiignee of Thma 
Pi£Jo0i for fcventy-three years. 

By indenture dated the 14th of February I2 Eliz^ the dcaoaod 
chapter on furrender of the lait leafe deniifcd to Lose (or fereotjr 
years. 

It appears that Lalenham farm is part of the demefres oftbe 
manor of Lakenhanty and confifls of thirty acres in Laknikaty 
twenty-eight acres in Ameringhaky the town-clofe which lici is 

Eatorty and the reft confifting of acres, which lies ip St. 

Stephen*^ parifti ; and it was proved by ten witneffes, and fevcril 
depofitions in the former caufes, that Lakenkam farm was reputd 
tithe free, and that no tithes in kind either great or fmall were 
ever paid for it ; and f Fright and IFard faid, that what they piij 
was only a free gift. 

On this cafe it was infifted for the defendants, that Lakenhm 
farm was excepted from payment of tithes by the (latute 31 //.I 
or fecondly by the grant 7 Eiiw. 6. or, at Icaft, the plaim 
tiff cannot be entitled to recover any tithes, as having no vicarage 
endowed. 

I. It was argued, tliat the manor of Lahenlamy and likcwifcrhc 
rcftory, having been granted to the prior and convent ofNmukkt 
there was a unity of pofTr.flion, which was a foundation for an ex- 
emption by ftatutc 31 //. 8. But this was not fo much iofi&sJ 
en ; for although it was agreed, that where a perpetual unity con- 
tinued to the time of the diffoluiion, by force of the flatute it was 
a good ground for exemption of thofe lands for tithes in the hand* 
of the patentees; yet here was no proof, that the priory of A«r. 
tvtch was one of the greater houfes that came to the crown 31 H. 8. 
and it is evident that it was in the crown before, and, confe- 
quently, by furrender, or by the ftatuteof 27 //. 8. for by letters 
patent ad May 30 i/. 8. the king changes the prior and convent 
of Norwich into a dean and chapter, and transfers to the dean and 
chapter oi Norwich all the poffeffions of the priory. 

Now no lands belonging to religious houfes that were diflblvd 
by 27 H, 8. were exempt from tithes; and unity of pofleOion was 
not in itfelf any difcharge ; for the tithes being collateral to thi 
land, as foon as the unity ceafcd, the right to tithes revived accord- 
ingly. 
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ingly. It appears that the clean and chapter of jWirtwVA having 1772. 
the pofTcfTion of ihe piioiy, immediately made leafcs of the tithes. . 

By indenture dated the 2d of January 33 H, 8. they demifed the 
m^noT of Laken/jam to Flinfy who in conlcquencc was bound to pay 
tithes to the reftor, the IcIFor, and on the 14th of 0J7^^^r 34 H. 
8. they demifed all tl)e tithes of corn belonging to the redlory to 
Law. Stlf.ead for forty- years, to (liommcnce afier a prior leafe of 
them by the prior and convent daied the loth of Novfmher 27 H, 8. 
to Rob. Picloe for twenty years , fo it is plain they did not thea 
look on the tithes to he cxiin6>, or the manor of Lakenham to be 
exempt from the payment of ihem. 

It is true, in the Icafe 10 Filnt^ the dean and chapter covenant 
he ihould not pay tithes for his caitle agifted on the dcmcfnes of 
the manor, which covenant fliews, that without it tithes might 
have been demanded fv)r the aglftment of his cattle. In the leafe 
fo him dated the 1 ft of March i Edw. 6. it is declared indeed, 
t!iat the manor of Lakenham had been always freed from tiihei 
predial and perfonal in the hands of the farmers, and on that ac* 
count it was explained that he fhould not be charged for any fuch 
tithes, and the predial tithes of the demefnes are demifed to him 
for ninety-niiic years. 

But, though this be infifled on as an argument, that thedemcfnc«' 
were always difcharged of tithes ; yet, if a conftruftion be made 
according to the import of the words, it feems rather to infer the 
contrary. It is very likely that the prior and convent, wiieii 
they leafed out any part of their lands, leafed them free from the 
payment of tithes, in order to gain the higlier rent ; and therefore 
in the leafe of the manor of Lakenham^ or any part of the demefnes, 
they exempted them from paying any predial or perfonal tithes. 
But this was an exemption tiiat was not inherent in the lands, but 
was the efFeft of their covenant to excufc them ; when, therefore, 
the covenant in the leafe 33 //. 8. excufed only the tithes of the 
cattle agifted on the demefnes of the manor, that was not equi- 
valent to what the former tenants were excufed from; and there- 
for in the leafe i Edw, 6. it was declared, that the meaning was to 
cxcufe him from all predial and perfonal tithes, but not from all 
tithes whatfoever; and therefore the predial tithes only were de- 
mifed to /*7//;/ for ninety- nine years; but all mixed tithes, with 
which the vicar is ufually endowed, were ftill payable by him ; the 
covenant 10 difcharge all tithes, was meant only to exempt them 
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1772. f^^^ ^^c tenths payable by ftatute 26 H. 8. and not to excufe 
m, from any other tithes. 

2. But the thing mainly infilled on is^ that by letten p9tent 
dated the 7th of EJw. 6. the king granted to Thomas Gnfitam the 
manor of Lalcnkam^ Ac totam re£iariam U eccJeJiam de Lakenbam, 
ac advocationetn i^ jus patronatus vicaria ecclffia ibidem^ ac omia 
tnejjhagia^ &c. glebas^ decimasy in Weftacre, Lakenbam, iic diQ* 
maner* ecckjiay ^c.feu allcuiJpeEfan. &c. Wlience it is inferred, that 
the plaintiff, collated to the vicarage by the dean and chapter, can 
'have no right to the tithes, at leafi, not to the tithes arifing iiroa 
the manor of Lakenhnm. 

And although it was anfwered, that by the letters patent I Eh, 
6. the king had granted the rc£lory of Lahnham and advowfon of 
the vicarage to the dean and chapter, and, confequently, the 
fubfequent grant to Thomas Grefham is void ; yet it was urged, that 
in that grant there is an exception of all tithes in Lakenbam ta 
the m^Tiov'o{ Lakenham belonging; as therefore the demefaes o( 
Lakenham have always been reputed exempt from tithes, aoii 
they came to the crown tithe free, and thofe tithes by this charter 
are granted to Thomas Grejhamy the plaintiff cannot be entitled 
to them. 

But it is evident by what is before fa!d, that the manor of Itf- 
kenham and other pofTcflions of the prior and convent of Norvich 
came not to the crown by the flatute 31 //. 8. but were 
in the crovyn before, either by furrender of the prior and coD^'eot, 
or by the ftatute 27 H, 8. and, confequently, did not come to 
the crown tithe-free; but in reality, although the manor of lii* 
kenham and the re6iory of Lakenham had been long united, upon the 
fcverance of them the right of tithes revived. When therefore 
king Edw, 6. in the fir ft year of his reign granted to the dean 
and chapter of Norwich the reftory of Lakenham^ all the tithes in 
the parifti of Lakenham became due to the dean and chapter, as well 
thofe arifing out of the demefnes of the manor, as ellewheie; and 
the exemption does not extend to any tithes, parcel of that rcftoryt 
But firft, the king having granted feveral manors, reSories, and all 
other hereditaments in Lakenham^ or clfwhere in the county of 
Norfolk^ which heretofore belonged to the cathedral church of 
Norwich^ he excepts out of this grant the manor of Lakenham. 
But this amounted not to an exception of the redory (if it had 
been appendant to the mai;or, as it was not) becaufe the reclory 
was expicfsly granted away before. Then he excepU all titliei 
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to the manon of Hemlby^ Lahenhamy and re£U>ryof HemiJly^ aui i«^2 
aram alicui Jptdarf ; but this doth not except the tithes of the 
iemcftiet of Lakenhanij which were not belonging to the manor, 
but to the re6lory of Lakenham ; for the tithes are collateral to 
the land. Befides, it does not import any tithes belonging to 
the manor, for it comes in with general words belonging to the 
manor or re£lory of Hemilbyy or any of them, fo that it excepts 
not any tithes belonging to the manor, unlefs it otherwife appear 
there were any fuch. The next branch of the exception, indeed, 
icems to import, that there were tithes belonging to the manor, 
fince it excepts all tithes in Eaton^ afligned to the manor of Z//- 
ienham out of the manor of Eaton^ and out of the manor of ifmf- 
rifigbale^ now in the tenure of Robert Flint ; and it feems pro- 
bable that there might be fome portion of tithes granted before the 
council of Lateran out of Eaton and Ameringhale^ and annexed 
to the manor of Lalenham^ becaufe in the leafe of Stijicad 34 //. 8. 
of the tithe corn belonging to the parfonage of Lakenham^ there is 
an exception of the tithe of corn, hay, tack, and hemp, belonging 
to the manor of Lahenham^ which were probably excepted out of 
Stlftead^t leafe, becaufe they were before deroifed to Flint ; and 
perhaps by the leafe of the fite of the manor of Lakenham 33 H. 8« 
and I Edw* 6. and the demefne lands, they might be thought to 
be comprehended in the general words; but whether they were 
in the tenure of Flint by thofe leafes, or any other, the exception 
of the tithes being in Eaton^ li aJjignaC i:f appunSfuat* manerio de 
lakenham, extra maner^ de Eaton, £!f maner^ de Ameringhale, 
cannot except the tithes arifing out of the demefnes of Lakenham 
and belonging to the reSory of Lakenham. 

And if thofe tithes be not excepted out of the grant- 1 Edw. 6« 
they cotild not pafs to Thomas Grejham by the grant 7 Edw, 6, 
They could not pafs as a part of the redory, being granted 
I Edw. 6. to the dean and chapter; neither could they pafs by the 
grant 7 Edw^ 6. for the king was deceived, and his grant to Thomas 
Grejham^ as tq the tt&ory of Lakenham and the advowfon of the 
vicarage and the tithes belonging to the church of Lakenham^ 
was void ; it may pofTibly (land good, as to any tithes in Eaton^ or 
afligned out of the manor of Eaton or Ameringhale to that of 
Lakenham. 

I need not cite cafes, to (hew, that an exception doth not extend 
to exclude out of a grant what is exprefsly granted, 2 RoL Abr. 

454* /• 8* A man is feifed of the manors of C and Z>. Blackacn 

is 
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1732. *s part of tlic minor of C. but lies near D. and is enjo)^^ wllb 

■>■ and repulcci parcel of D. he grants the manor of C and all lands 

reputed parcel of it, except the manor of C. Blackacre is not ex- 

cepted, being exprelsly grdnted as parcel of the manor of i), 

under the words all lands reputed parcel of thct manor. 

Suppofc king Edw. 6. had granted to Tfjcmas Gre/ham the minor 
o{ Lahenhnmy the redlory of fV, and all the lands, tithes, ^f. to the 
fdid manor and church or either of them belonging, and afterwards 
had granted the redlory of Lahenham^ cum omnibus juribuSj memhis^ 
W pertin* di5i* ecclejia CatV dudum fpe^an\ I apprehend that the 
tithes of the dcmcfncs of the manor belonging to the re£lory woukt 
not have pafled to Grejham. It would be like the cafe M9. 436. 
where the abbot of Abingdon feifed of the hundred of H. and the 
leet belonging and other lands which came to the crown on the 
difTolution, the king grants to one Lions part of thofe lands, and all 
leets infra pramiffa^ and after grants the hundred of //• and Itct 
belonging to lord Norris ; it was holden, that the leet pafled by 
the lafl, not by the firft grant. 

Thirdly, But in the laft place it is faid, that here was never 
any vicarage endowed, for the cure was fupplied by the monks, 
who had a falary allowed them, and, confequentlvt the phintiff 
cannot recover, for the vicar cannot be entitled to tithes, nnleli 
endowed of them, and the endowment muft be proved by an en- 
dowment produced, or by prefcription ; but here is not any en- 
dowment produced, and there can be no prefcription, becaufe it 
was (hewn when there was none ; for there was no pretence of any 
vicar, or tithes paid to him, till the year i6io. 

But it was anfwered, it may be difEcuIt always to (hew the 
cxaA time, when a vicarage firft commenced, or when it was firll 
endowed. 

By the conftitution of Othobony 21 Apr. 52 Hen. 3. unkeifi 
religiofiy qui ecclefias in prcprios ufus habent^ ft vicarii nen funt f^ 
in eifdem infra fex menjium fpatium^ vicarios diocefani prafentare nm 
§niiitanty quibus fufficienter pro facultate eccleftarum affignent portiMm^ 
alio'juin diocefani id facere fludeant. ^ 

Therefore, though the church of Lakenham was aippropriate be« 
fore the ilatutes 15 Rich. 2. and 4 Hen. 4. which require that on 
appropriation care be taken that there (hould be a vicarage en* 
dowed, other wife the appropriation fihall be void ; and it was 
infifled, that thofe ftatutes extend only to the time future, and, 
confcquentlyi on tlus appropriation there might \k do cndowmeni 

of 
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of a vic^ir ; and it is moft probable it was not, bccaufe the monks 17^2. 
fupplied the cure till the dilTolutioii, and had no tithes, but an an- _ 

nual penfion ; yet it appears by this conflituiion, that the reh'gious 
were obhgcd to create a vicar and endow him, otherwife the biihop 
was required to do fo ; and this conftrutiion extends to all prece- 
dent appropriations, and therefore the prefumption is, that there 
was a vicar endowed purfiiant to this conftruftion. 

How the cure came after to be fupphcd by their own monks 
docs not appear ; perhaps, thofc monks n)ight be prefcnted and 
inflituted, tljough they arc called capeliani ; or perhaps, the pope 
might by bull allow the prior to appoint one of his monks to offi- 
ciate, and fcrve the cure, as in the cafe of Brltoii and fFade. Cro^ Supra 330. 
Jac. 515. 

The prior of Dehitrce had the advowfon of Norton appropriate, 
and the vicarage was endowed with the altarage and fmall tithes, 
and fo continued till the reign of H, 6. when on petition of the 
prior to the pope, in regard that the priory was poor, the pope 
granted quod de catero the prior fhould conftitute one of his monks 
to officiate in the cure, and fo it continued to the difToIution ; but 
held, this did not difToIve the vicarage. 

It is true, that this was an endowment after the flatute 4 H, 4. 
but though this was a reafon given, that the pope could not diflblve 
a vicarage after that ftatute, yet it was alfo refolved, that it could 
not be done by the pope, though the ordinary might do it. 

It is certain, that the vicarage of Lakenham is mentioned in the 
patents i Edw* 6. and 7 Edw. 6. fo that the church was looked 
upon to have a vicarage then. And though it does not appear how 
the endowment originally was, it is certain that they were often 
times uncertain and variable. At firft the endowment might be 
fmall, and afterwards enlarged. Selden^ in his hiftory of tithes, 
faith, fpeaking of the firft appropriations, " Nor was there any 
perpetual certainty of the profits of their prefentee (that is the 
perfon, the appropriate perfon prefcnted to any vicarage) till the 
xnonks^by compofition with the ordinary, or by their own ordinance, 
(which prefcripiion after confirmed), appointed fome vearly falary 
in tithes or glebe or rent for the perpetual maintenance of the 
cure ; which falaries became afterwards the endowments of per- 
petual vicarages.*' 

G rlma y aP 2g?im{i Sml/hf 12 Co, 4.. in the exchequer. The Supra 15!. 
cafe was. The abbot of Sf/iy held the parfonage of Lubbenham in 
the county of Lcictjier as appropriate, which cime to the crown 

by 
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1732. by ftatute 31 H. 8, "who in the thirty- fevcnth year of his leign 
' ■ — granted it in fee- farm, under which grant the plaintiff claimed. The 
defendant got a prefentation from queen Elizabeth to this church, 
and infiRedy that the impropriation was made 22 Edw. 4. and 
no endowment of a vicarage, and, confequentiy, the appropri- 
ation void i and there was no inftrument or AxitSt proof of any 
endowment ; but fincc, during the appropriation fuppofed, tbeie 
had been a vicar indu£led, as a vicar rightfully endowed, it was 
refolved by the court, that the vicarage, in refpeA of its conti- 
nuance, was rightfully endowed. 'And the court faid, that it 
would be dangerous to examine into the original of impropriatioot 
of parfonages and endowments of vicarages. 

In the prefent cafe, there is a proof of payment of vicanal titbei 
to the vicar for near one hundred years, while Richard Caih^ 
Tucky ffrighty JVard^ Anniger^ Menfor^ held this farm, and a 
con Rant reputation, that all tithes but of com belonged to the 
plaintiff; and two decrees of this court in his favour, which raile 
a firong prefumption for him. 

It is pofTible, that the endowment at firft was but fmall; that 
fome penfion was paid to the incumbent ; that when the dean and 
chapter had the parfonage, they might vary or augment the endow- 
ment of the vicarage. In plinths leafe 33 //. 8. the demife of 
predial and perfonal tithes only looks like a refcivation of the reit 
for the vicar ; and the prefcription, which is evidence of an endow- 
ment, need not to be fuch as admits no proof when it was not paid; 
for the endowment may be within time of memory \ but a pf^- 
fcription allowed by the canon law of fixty years, or thereabouts, 
is a time fufiicient to induce a belief, that there was fome foundation 
for the payment, though it does not exaftly appear when fuch pay- 
ment began. Befides, there was on the 6th of November i73S»to 
which time the debate of the caufe had been put over, further 
evidence given of feveral prefentations by the dean and chapter to 
the vicarage, and the vicars inftituted thereon, fome of which were 
faid to be in purfuance of the conftitution of O/hobon. 

The hrfl inftitutions were 131 2, which were followed by others 
in 1327, 1359, 1361, 1375, 1386. In the year 1569 thercwai 
a fequellration granted of the profits of the vicarage by the biOwjV 
in order to fupply the cure in the vacancy i and in i6io there was 
a prefentation ^ain. BefiJes, there were produced accounts of 

th; 
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Ac chamberlains or treafurers of the priory, in the time of R, 7.. 1732. 
ind H. 6. wherein they account for 5 s. de terris pertinen* vicario ■ 
//Lakenham; 41 1. 4s. 4|d. de ecckfid de Lakenham; 14 1, de ' 
Tianerio cum decimis ; et ig R. 2. de manerio 20 1. de decimis 4I. 

It was further proved, that the reputation was, that the vicar 
had the tithe-hay, as well as other vicarial tithes, and that the pay-^ 
ment of the 8 I . yearly by Catlin^ fVright^ l^c. was reckoned to be 
for the tithe of hay, clover, turnips, and all other fmalj titliQs, 
and that tithe had been once paid in kind to the vLcar. 

It was further infilled, that the vicarage or reSory of Lakenham 
came not to the crown either by the ftatute 31 //. 8. or 27 H, 8. 
but the king 30 i/. 8. tranflated the priory and convent to a dean 
and chapter, and transferred the pofleflions of the priory to the 
dean and chapter ; fo that thefe pofleflions not being furrendered to 
the crown, nor vefted in the crown by any aft of parliament, there 
could not be any exemption from tithes.; for unity of pofleflioii 
cannot be an exemption longer than the unity continues ; and it is 
only by force of the penning of the claufe in tlie ftatute 31 //. 8. 
that the lands given to the crown by that ilatute are difcharged, 
where there had been a perpetual unity till the didolution by that 
Ilatute. 

And the court was of opinion, that the unity of polfeflion of 
the manor and reftory of Lakenham^ in the hands of the prior and 
convent, and after, of the dean and chapter of Norwich^ till 
I Ed, 6. did not exempt the demefnes of the manor from tithes, 
when they came to be fevered. 

That by the letters patent, 9th AW. i Ed. 6. the reftory was * 
granted to the dean and chapter of Norwich^ and, confequently, 
the grant of it by the patent 7 Ed. 6. to Thomas Grejham was void ; 
and although there was an exception in (he grant i Ed. 6. of the 
manor of Lakenham^ xtSkoiy of Hemslby^ lie. and all lands, tithes, 
iic. to the fdid manors, re£lory, aut eorum alt cut quoquomodo 
fpe3lant\ that did not except any tithes, parcel of the re6lory of 
Lakenhamf which was before exprefsly granted to the dean and 
chapter, much lefs the tithes belonging to the vicarage. 

Thus the reputation of tithes of hay, and all vicarial tithes 
belonging to the vicar, and the payment of them by the reft of the 
pariO), and the payment of the 81. yearly, or fome other fum, 
as a compofition for them by the owners and occupiers of La^ 
kinham farm, above one hundred years, and the two former de- 
crees 
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173^* c^ccs in favour of the vicar, was a fuificiertt evidence of Ib^ 
■ ■■II ancient endowment. 

And the court decreed that the defenflants Bnrdwelli BaUSf 
Buttrlciy Pro^or^ and Rixj ihould account v^ich the plaintiffs, and 
pay the tithes demanded by the original bill, with cofts ; and that 
the defendant's crofs-bill (hould be difmifled with coils. 
4 Br. P. C. The defendants appealed a fecond time, Anting the fame cift 
*^^* as before, and infifling, that having given full evidence of the 

exemption, there was a fufficient foundation for the court, either to 
cftablifh the fame, or at lead to direft an ifTuc for trying it. That 
by the decree the appellants were to account for the tithes of all 
the lands in their refpeftive occupations ; wiirreas it was plainly 
proved, that (ixty acres, part of the lands in the occupation of the 
appellant Bardwell^ were part of the nranors, and lay in the fcveral 
pariOies of Eaton and Ameringhak^ which had never paid any vica- 
rial tithes, or any compofition for the fame, and that about twenty* 
four acres, other part of the faid farm, lay in the parifh of Saint 
Stephen in the county of the city of Norwich^ and there was no 
proof, that the refpondent was entitled to any portion of tithes 
out of lands not within the parifli of Lakenham. That the ap- 
pellants were to account for the tithes of hay, although the refpon- 
dent had made no manner of proof of any title to fuch tithes, 
or that the fame had ever been taken by the vicar ; befides, the 
tithe of hay is a great tithe, and not vicarial ; and upon hearing 
the caufe of Folchier againfl Ward^ whereon the refpondent in 
great meafure founded his demand of any tithes whatfover, the 
then defendant was not to account for the tithes of hay, but, by 
the minutes taken on the hearing of that cauie, thofe tithes wei« 
exprefsly ex(;epted. 

The refpondent likewife flated the fame cafe as before, and in 
addition to the reafons there given, it was now faid to have ^ 
peared upon full proof, at the laft hearing, and alfo by the proofs 
in the former caufe of Folchier again ft Wardy that valuable com- 
politions for the vicarial tithes of Hall farm, were peaceably paid 
to the vicar of the parifh by the tenants under Lord Berkeley for 
many vears together ; and though difputes were afterwards raifcJ 
about the faid tithes, yet the fame had been adjudged to the vicar 
and his lefTee by the former decrees. 

After hearing counfel on this appeal, it was ordered and ad- 
judged, that the fame fhould be difmifTed, and the decree therein 

complained 
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complained of, affirmed: it was further ordered, that the appcl- ^733- 

lants (hould pay to the refpondent, John Foxy 200 !• for his coftg ' ' 

in rcfpcil of the faid appeal. 

Tr. o &7 Geo. 11. A. D. 1733. £cac. 

Gibb V. Goodman and others. [Bunh. 328.] 

BILL for tithes by the vicar of Bedmtnfler in tlie county of ^^''•'"<^*' = 
oomerUt, m^m of a 

The delendants in fi fled on a modus of4d. for the milk of each mined in an 
cow, and 6 s. 8 d. for every tenth calf, for the tithe of all calves. ^^\^u^ f'[... 
J^otiy no day was alleged in tlie anfwer, which, according to for- ^'''''^' *'^' 

evidence 

mer precedents, fcemcd to be a fatal objefl ion ; yet, by the whole Jun m.t iV 

court, the defendant was permitted to prove the day by dcpofiiions ; hfiuociiTh* 

and thereupon the court dlrcflcd an iflue to try the fame, with li- ^^^ * '"'''^"'' 
berty to indorfe the pojlea. 

Note, The lord chief baron took this diftinftion, that in an an- 
fwer the day may be fupplied by the evidence, fo as to be a foun- 
dation for the court to diredl an iffue ; but in a crofs-bill to efta- vidc 'm(r^ 
blifli a modusy a day mud beexprefsly alleged. 

Note, It was objeflcd, that the 6 s. 8 d. was too rank ; and M^Aut of 
k was not alleged that any thing was payable, if there were lefs f^'* ^ ^' ,. 
than ten calves ; both which fecmed material ohje6tions ; but the >" ten, and 
court thought a vcrdifl might make it good. « and fu \n 

May ao, 1734, this caufe came on again upon the return of fnherThTa 
thtpo/lea\ the jury found the iflue for the modus for the milk, and Jf,a„""7^^ 
that the modus of 4d. was payble at Eajfer ; fo as to that, the bill »* l>a<l- 
was difmiflcd with cods, both at law and in equity. 

As to the other modus for calves, the jury found it, but no dav when 
payable; but upon the objeflion, that it was not faid, ^'andfoin 
proportion, if there be a lefs number than ten ;" and the jury not 
having found it fo, the defendant was decreed to account for 
tithe of calves, but no cofls were allowed on either fide at law, 
as to this modus^ the fa£l being for the defendant, the law for the 
plaintiflF [x). 



{x) This is erroneous J the plaintiff had lii« cofis in rcfpcA of ti(b« of calves. 
zJfood'i Deer. 347. 
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^ Tr. 6 & 7 Geo. II. A. D. 1733. Scaci 

Salmon and others v. Raie, [Bunb. 176.] 
Injunaion A BILL was brought fof cftabliftiing modujesy and alfo for an in. 
ritjfiVJlii^, junaiorkto ftay the defendant from proceeding againft tbe 

to ftay a li- plajntifTs in the ecclefiaftical court. The defendant admitted foinc 
titJ»c5,whefe of the modufes^ but abfolutely denied the moft and greatcft of 
fotght't^bc ^^™" ^"^ ^y ^ whole court of exchequer — ^Though ihc 
caabiirticd. plaintiff* here has not put in a plea to the libel in the fpiritual court, 
yet fmce that court cannot try modufes^ and the bill prays an efli- 
blifiiment thereof, an injundion muft be granted. 

M. 7 Geo. II. A. D. 1733. Dom. ProC. 

Lewis V. Griffith. [4 Br. P. C. 314..] 

A^parfon 'T'HE dean and chapter of Worcejler boing in the right of tbdf 
may fue in •*• church feifed in fee of the impropriate reftory of the parfon- 

a court of . . 

equity for age of Old Radnor^ and all manner of tithes arifmg and renewing 
thrim^'ilr yearly within the faid parifh, by indenture of leafe under their 
^fthcde- common feal dated the 25th of November 1727 demifed the 

Aland ev«r 1 1 «v . 

fo OnaU. fame to the moft nople James duke of Chandois^ his executors, 
adminiftrators, and afligns, from the date of the faid leafe, for 
twenty-one years, under the yearly rent therein mentioned. 

And by indenture dated the 15th of February 1728, the 
duke afGgned the faid leafe and premifes to the plaintiff", his t\* 
ecutors, adminiftrators, and afligns, fubje£l to the faid yearly 
rent, whereby the plaintiff" became well entitled to all the titbc$ 
and duties arifing and growing within the faid re£lory and tbe 
tithable places thereof. 

The defendant, after the faid 15th of February 1728, occupied 
a meffuage and lands within the faid parifii, and particularly 
thirty acres of meadow and pafture ground ; but negleding to 
tithe the fame for the years 1729 and 1739, or to make the 
plaintiff" any fatisfa6Uon for fuch tithes ; the plaintiff" in MichaehtM 
term 1730 filed his bill in the court of exchequer againft the de- 
fendant for an account and fatisfa^ion thereof. 

To this bill the defendant put in his anfwer, and thereby ad- 
mitted it to be the general opinion of the country, that the plaia- 
tiS* was owner of the tithes j faid, that he occupied one meifiiage, i 

fmall 



imall garden, five acres of arable, four acres ofpailure ground, I733» 
and an acre and a half of meadow ; that as to the meadow, he ■ -^ 
was fenaiit at will, at xl. 6 s. a year, and that it was, in the ge- 
neral opinion, tithe free, and never any tithe-hay was paid for the 
fame; but being only tenarit at will, and the value of the tithe 
finall, and rather than give any colour for a fuir, he ordered hid 
fervant, mowing there in 1729, iii cafe the plaintiffs agents de- 
Inanded lithe-hay, to fot it out : that foon after, Henry DavtSy the 
plaintiff's fervant, who had been a tiihe-gatherer thirty years, 
being offered to have the hay tithed, anfwered he never gathered 
tithe from thence, and would not meddle with it, and ihey might 
carry it away ; whereupon the hay was carried home untithcd. 
That in the year 1730, Edward Turner^ the plaintiff's agent, came 
to the faid meadow, and faw the hay tithe, and opened one of the 
cocks, and imagining no tithes were due, went away^ and faid 
he would confult Howell Lewisy the plaintiff's chief agent, and 
foon after returned and faid, he would not meddle with it, where- 
upon the defendant canied it home: and that having grazed th^ 
faid meadow each year till the middle of May^ he had but little 
bay^ and believed the tithe thereof was not worth above is. 6d. 
each year ) but knew not how the faid meadow became exempt 
from the payment of tithes. 

Iffue being joined, fevcral witneffes were examined, who proved 
the demand of tithe-hay of the faid meadow, and that the defen- 
dant forbid the plaintiff to take the fame, but no proof was givett 
•f the pretended exemption. 

On the 15th of N(y*jember 1733^ the caufe was heard before 
the barons of the exchequer, who decreed, that the defendant 
fhould account with and fatisfy the plaintiff for the value of the 
tithes of hay of the faid meadow for the year 1729 and 1730; 
and it was thereby referred to the deputy remembrancer to take 
fiich account, and to make liis report with all convenient fpecd ; 
and the caufe was to continue in the paper of caufes, to be fur- 
ther heard upon the coming in of the faid report. In purfuance of 
this decree, the deputy on the third of February 1734 made his 
report, and thereby certified, that there was due to the plaintiff 
ii^m the defendant for the value of tithe-hay of the faid meadow^ 
for the years 1729 and 1730^ the fura of 9 s. And the caufe 
being heard upon this report, on the loth of the fame month, 
the court decreed that the report (hould be affirmed, and that the 
defendant Oould fvf the plabtiff the laid 9 f • reported due, to- 
VOL. II, 3 a getbejc 
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1733* gether with cofts of th6 fuit, to be taxed; and which were after* 
. wards taxed at the fum of 5 1 1. 5 s. 8 d. 

The defendant appealed from this decree, infifting, that tbc 
bill being founded on a fuppofed fraud in the appellant in con- 
cealing his tithes, and praying a difcovery and account of the tithes 
fo fuppofed to be concealed ; and the appellant having, by bis an* 
fwer, denied any concealment ; the refpondent, in order to en« 
title himfelf to any decree upon fuch a bill, ought to have verified 
the allegations of it, but which he had not attempted to do; 
that the appellant having flared the matter of faft as to the lithe 
of the meadows, and denied all fraud ; and as no fraud was at- 
tempted to be proved upon the commiflfion, or infifted on at the 
healing, nothing remained in controverfy between the parties, or 
tube accounted for, but a demand of 3 s. or 4 s. for which the 
refpondent might have had; and ought to have taken his remedy in a 
court of law, and not brought the appellant into a court of eqaity, 
for a demand fo very inconfiderable as to be beneath the dignity of 
the court to take any notice of. But, fuppofmg the decree proper, 
there was not the leaft colour to decree the appellant 10 account 
for the lithe-hay of the year 1730, which he had aOually fetoutf 
and which the refpondent's agent might have carried away, hot 
would not meddle with ; nor was there any evidence, that the 
hay in qucllion was worth 9 s. If, however, it was really worth 
that fum, the decreeing of cofls, which amounted to 51 1. 5 s. 8d. 
wiis furcly a punifhnicnt more than equal to the appellant's crime 
in not paying 9 s. and efpecialiy as he had fwom in his anfwer 
that the refpondent never demanded fatisfafiion. Under tbefe 
circumflances, therefore, it was hoped, that the decree would be 
reverfcd, and the refpondent's bill difmifTed with cofls. 

On the other fide it was faid, that tithes in kind are due of 
common right, and no prefumption from report only ought to 
be of any weight to avoid a demand fo founded ; and though the 
appellant, by his anfwer, had fet up a pretence of exempriofl 
from tithes, yet he had given no proof of it, nor had hefctop 
any modus or compofition in lieu of tithes ; that it appeared clearly 
from the proceedings in the caufe, that the appellant controverted 
the refpondent's right to the tithes ; and therefore it was proper to 
fue in a court of equity in order to afcertain and fettle fuch right; 
and that the appellant's anfwer, as to his not difputing the re- 
fpondent's right, was inconfiflent with itfelf; for though be ad- 
mitted, that he would have paid tithe fprhis hay, had he thought 

the 
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the refpondent would have required if, yet he did not even fubmit 1797, 
by his anfwer to pay any tithe for the fame, though the refpondent - 
had required it by his bill. 



Decree af • 



After hearing counfel on this appeal, it was ordered and ad- firmwT 
judged, that the fame (hould be difmifled, and the decree therein ^°''^* 
complained of, affirmed. V.25.P.14T. 

H. 7 Geo. II. A. D. 1733. ^^^^• 

Beaver v. Spratley. [Bunb. 333.] 

'T'HE plaintiff as lefTee of Mr. Blagrave^ impropriator of Stratfield Bill for 
-■• Moriimer in the county of Berks, brought his bill for tithe of ing?'cu'fr 
wheat, barley, ^c, and fct forth, that by the cuflom in that parifB, *°"? ^"^^^^^ 

til . I • •• f ... panfhioiieri 

all the occupiers ought to give notice to the perfon entitled to the to give no- 
tithes of fetiing forth their tithes, or there was fome other cuftom [j^ou/*^^" 
of the like nature, and that the defendant had not given notice, ^''''^'» ^^ 

, , t> > ^YiSLt there it 

and prayed an account. Tome oihcr 

Now, upon the hearing, it was objcfled for the defendant, fir*, thei^ke°na- 

that it was unreafonable the occupier fhould he obliged to give ba'd* and* 

notice to the perfon entitled to the tithes, for he might live one ^'.^™'^«d 
hundred miles out of the parifti. 

Barons Carter and Comyns thought there was fomething in the 
objeQion, though the lord chief baron thought this well enough, 
for notice to the fervant would be good notice in that cafe. 

The fecond objeflion was, that it was too uncertain, " or fome 
other cuftom of the like nature j" to which it was anfwered, that 
this bill was*" not to eftablifli a cuftom, it was only for an ac- 
count; and the cuftom was only alleged as an inducement to that 
demand ; though in the firft cafe greater certainty was required, 
becaufe it is to be the foundation of an iffue, which is generally 
direded before a court of equity eftablilhes a cuflom. 

But by the whole court, this is a fatal obje£lion to the cuftom, 
and that being the foundation of the plaintiff's demand, we cannot 
decree an account, without firft eftablifliing the cuftom ; and the 
bill was difmiffed with cofts. 
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The court 
decreed 
pbiiuifF his 
cofts gene- 
rally on a 
bill for thir- 
teen di fife- 
rent forts of 
tithes, 
though the 
plaintiff 
proved but 
one fpccict 
C'f tithes due, 
nni did he 
abridge his 
demand by 
his replica- 
tiun. 



H. 7 Geo. II. A. D. 1733. Scac. 

Smiih V. Morgan, [Bunb. 335.] 

A BILL was preferred for twelve or thiiteen diflerent forts of 
tithes, and the plaintiff* did not abridge his demand by hii 
replication ; upon the hearing it was referred to an account, but 
colls were refcrved generally till (he report came in. 

Now upon the report it appeared, the defendant was inddrtd to 
the plaintiff for one fpecies of tithes only, viz^ wood 40I. but not 
for any of the other tithes demanded by the bill ; and therefore 
it was infifted for the defendant, that the plaintiff (hould Invehis 
cofts, only as to the wood, which was reported for him, but thai 
he ought to pay cofts for all the others demanded, and which he 
had not proved. 

Note. This feemed very reafonable, the plaintiff not having 
abridged his demand by his replication, but having put the de- 
fendant to the trouble and expence of entering upon the proof of 
the other matters, but tht court (too haOily) decreed cofts geoenily 
to the plaintiff (;•}. 



l.Tue (fucc- 
ifd to try a 

t'lough not 
•>ryvcd ex- 



M. 8 Geo. II. A. D. 1734. Scac. 

Laithes and others v. Chnjlian, [Bunb. 340.] 

T)1LL by the owners and occupiers of lands in the parifli of Crc/^ 
thwaile in the county of Cumberland to eflablifh moduJes\ 000 
in jthc two forcfls of Barrawdale and Wythlum within the parifli, 
!y as laid the Other within the parifh at large ; but there was no variance oi 
mracbiJi. jj^^ modufcs^ only as to the fums payable; fo that tberoipaein 
effc£l the fame as to the point in difpute now, which was tbii : 

The plaintiffs by their bill laid their modufes to be for every 
tenth lamb, payable on Monday next after Midfummer-daji after 
the lambs fallen, except fuch as were not alive on Midjummir-iaf% 
in lieu of lambs, and the wool of fuch Iambs, which were caUe^l 
hog-(heep. 



(v) The court would certainly not fo dfcrce cods at thii dsj. 



Tk 
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The ddendant in his anfwer admitted there were fuch modufes i>-oa^ 
payable, k% in (he bill, for lambs only, but not for the wool ; and «......,..••« 

mod of the witneffes agreed with the bill, as the defendant did, 
except the being paid for the wool. ' 

The plaintifiFs had but one or two witnefles to prove (and in 
the pariOi at large only) that the modus was for lambs alive on 
Midfummer-day ; all the reft of their witnefles proved that it was 
for fuch as were alive on Monday next after Midjummer-day \ 
which varied from the bill, and therefore the defendant objefted, 
that thie plaintiffs had not proved the modus as laid in the bill ; but 
the defendant having admitted, and his witnefles agreeing with 
the bill, but differing only as to the extent of it, the court thought 
here was a fufficient ground to grant an iflue to try the modufes^ 
vith liberty for the judge to indorfe the pojlea^ which they ac- 
cordingly direded (z). 

P. 9 Geo. II. A. D. 1736. Scac. 

Cokhefler v. RuJfelJ. [2 Wood's Deer. 373.] 

npHE plaintiff was an inhabitant and occupier of lands in the The vicar of 
pariih of fVeJiburyy in the county of GlouceJIer^ and the de- in Gioucef- 
fendant was vicar of the faid parifh. The objeft of the bill was to ^nly Imiiicd 

to I d a vear 



kvf every ancient garden, in lien of tithe fruit and herbs ; to i d. for every cow in lieu of tiihe 
milk ; and Co 5 d. a pipe of cyder, in lieu of the tithe of the apples of which it is made ; but he 
is enCttJed to the tithes ^of calves in kind. 



(as) Bill by the vicar of Crofth'waite in the county of Cumberland for tithes. 

The defendants infifled on a cuftoroary manner of payment of tithe- wool of the elder 
flieep, by weighing the wool, and delivering the tenth part without fraud to the vicar, 
without fight and touch, but this was over-ruled on the authority in Hob. 107. They 
alCo infifted on ;| m^dus in lieu of lambs and tlie wool of lambs the firft clipping, when 
ttiey are called hog-flieep, t'/s. 11 d. for every tenth tjmb, and fo in propoition- for a 
lefs number. They alfo preferred a crofs-billto cftablifti this modus, but it varied from 
that in the anfwer, that whereas there if was faid, " and fo in proportion," ^c, thit 
fa£k not being ttuc, here the proporiion for each under ten was fet our, as for nine lambs 
aine-peuce halfpenny, ^c 

The ptaintifF exnmincd rid wltneflfes in the crofs caufc, but obtained an order, that the 
^ Jepofitions in the original, (hould be read in the ciofs, caufe. 

Now, upon the hearing, the plaintiff in the crofs caufe offered to read the dcpoHttons 
in the original caufe ; but it was objected, that the moditt in the crufs caufe was a dif- 
ferent modus from that in the anfwer to the original bill, and therefore was not in KTue 
on that examination ; and of that opinion was the whole court ; fo the plaintiff had a 
decree for an account in the artgioai caule, and the crofs- bill was difmiifud with cofts. 
Sunk. 321. 

3 B 3 cflablifh 
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cftablifli the following modujes^ ift, One penny for ever)* anciettf t 
garden, at Eafler yearly, or fo foon after as demanded. 2qIv,I- 
Qne penny for every milch cow kept and depaftured therein at 
Eajler yearly, in lieu of tithe-milk of fuch cow. 3dly, One 
halfpenny for every calf weaned and bred up in the parilh, in 
full for the tiihe of fuch calf. 4tlily, Five-pence a pipe lor all 
fruit made into cyder, and fo after that rate for a greater or k& 
quantity. 

The vicar denied the modufes^ and infifted ot^ tithes in kind. 

The court difmiffed the bill with cods, as to the modus for every 
calf weaned and bred up in the faid parifh. 

As to all the other modujes^ iffucs were direded to try the Cuoe 
as laid and alleged in the bill. 

The validity of the three feveral modufes was accordingly tried 
by a fpecial jury, and a verdifl was found for the plaintiff; but oa 
the 9th of November 1736 the court direded a new trial on the 
firll and third ifTues, upon payment of colb. 

The court eflabliihed and confirmed the modui of one penny for 
every milch cow depaftured in the parifh, in lieu of the titbc-milk 
of fuch cow, and ordered, that the fame be obferved in the faid 
parifh. 

A new trial was accordingly had on the firft and third ifliies, 
and another verdift given for the plaintiff. 

The court thereupon confirmed and eflablifhed ihe modufes for 
the garden and the pipe of cyder, as laid and alleged in tbebill; 
and ordered that the fame be for the future flriflly obferved in 
the faid parifh. 



Tares cut 

green, and 
given to 
c^ttU, or 
cut green" 
and harxeft- 
cd. and 
n de into 
wirier fod- 
der in the 
nature of 
1)ay, are 
tjthable, and 
are a great 
tithe. 



Tr. 10 Geo. II. A. D. 1736. Scac 

Steers v. Brajjier. [2 Wood's Deer. 373.] 

T>lLLby the impropriator of /fejler/jam^ \n Kent^ flating, that 
the defendant had fowcd part of his farm with tares or vetches, 
and had cut fome of them green and carried them off to feed hii 
horfes with ; that he had cut the other part, and made the tares into 
dry and winter fodder, but had not fet out the tithes thereof, or 
compounded for the fame. It therefore prayed a difcovery, of ibc 
number of acres he had fowcd with tares ; how many he had cut 
green and carried off to feed his cattle with; and how many hchaJ 
cut and made into dry winter fodder ; a^d what the value of the 

tithes 
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tithes thereof amounted to; and that the defendant Lewls^ the 17^6. 
vicar, may fet forth whether he claimed. any and what righf to the - 
tithes of the faid tares. 

The defendant faid, that he occupied feveral acres of land part 
of Court Lodge Farm,, and had fowed the fame with tares, part of 
which he had cut green to feed ihofe cattle with which he kept for 
the plough ; and that he had not fet but the tithes thereof, becaufe 
no tithes of tares when cut green to feed cattle of the plough with 
had ever been paid or demanded in the parifh ; that he had cut the 
refidueof the faid tares, and had made them into dry fodder in the 
nature of hay ; that he had fet forth the tithes thereof, and had 
given the plaintiff notice thereof, but that (he had refufed to take 
the fame away ; and that the vicar, he believed, took them away. 
He denied that he had ever pretended that the tithes of tares in the 
pariQi belonged to the vicar ; and faid, that he had never known 
that tares cut green, and harvefted, and made into dry fodder, 
had paid tithes, or that the fame had ever been demanded by 
the impropriator, or that any payment h^d been made in lieu 
thereof. 

The defendant Lewis faid, that he had been vicar of the parifh 
for twenty-nine years pad, and was, as fuch, entitled, by an en- 
dowment, to ail fmall tithes, and to the tithes of hay ; and that if 
any tithes were due for tares cut green, the fame belonged to him, 
they being in the natqre of herbage or agidment tithes ; and being 
endowed with the tithes of hay, he was alfo entitled to the tithes 
of tares cut and made into winter fodder. 

The plaintiff replied ; the defendants rejoined ; and witneffes 
were examined, except on the part of the vicar ; and upon hearing 
Gounfel, and on full debate, the court ordered BraJJier to account 
for the value of the tithes of thofe tares which he had cut green 
and fed his cattle with ; and the vicar to account for the value of 
the tithes of the tares which Braffier had cut and made into dry 
winter fodder, and which the vicar had carried away ; the de- 
fendants to pay the plaintiff her cods. 

The deputy reported, that there was due from Braffier 8 s. for 
tares cut green, and from the vicar 16 s. for the tares he had 
carried away; and on the i6th of June 1737 the report was 
ratified and confirmed {a\ 



(<i) In the cafe of Hotigfon v. Smith, Tr. 1 Gc: 1. f^yhod's Deer. zi. the bill ftntcd, 
that cbe governors of Sir y^/tn Hfijkint's hofpital by indent itrc dac«d the i^ih of Tifoy 

3 ■4 i7»o 
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Tr. II Geo. IL A. D. 1737. In Cane, 

Williams V. Ctdlum. [Mr. Joddrcll's MSS.] 
HIS bill was brought to be relieved againft a reCignation bond 



to rcfign a benefice to the ordinary upon demand of the de- 
fendant, the patron, and alfo for an account of tithes. 

With 



2710 demifcd, granted, and to r<irm let to the pUintifTy all their tiihrs of corn, pw^ 
bay, fother, hcnipi lambs, wool, pigs, together with all manner of other tithes of the 
laid governors, in right of the hofpital, arifing in Weiltn otheiwife If'tVing^ and W\^' 
ham othcrwife Eafi K^tckkam^ in the county of Kenty to hold to him, his czenuort) 
and hdminifirator^, for forty years ; that, by virtue of the faid Icafe, the pbiniiff be> 
came entitled to all the faid tithes, and to all miinncr of ctl^r titiici of the faid govern- 
ors in right of their faid liurpiial anfing in If'cUen olherwife /7'>i.-i('A<ijR aforefaid; tbt 
^e defendants had been fevcialiy occupiers of arable land for four years pa0, and W 
ploughed and fowed the fame with barley, outs, taics, &r. and cariicd away the Une 
Mrithout fjtiing out the tithes thereof; that they alfo had ewes and. other (beep, mbid 
liad lambs and wool, and fcveral other tithable matters and things. The bill tbeicfiire 
prayed to be relieved in the premifes. 

The defendant Smith Hated, that at Miciai/mss 17 13 he held a farm avd tuds, 
part of which lay within the chapelry of If^iikham, and the reft in the parifli of PW 
fead ; that by rcafon of the fcarcity. of meadow in H^ickkamf the inhabiunts there ofed 
to fow tares and cut the fame green for fother, never intending the fame for feed, and 
that he fowed fome tares for that ufc, and fothered his cattle therewith ; that ihc tiihei 
of all hay, clover, and fuch fother graft, belong of right to th^ vicar of Phmfmif 
who fupplies the cure of the chapel of JVickham^ to whole vicarage the chapel bekogif 
and the tithes of hay, clover, grafs, wool, lambs, and all other fmall titlies whatib-, 
ever ariling within the faid chapelry of Eajl }Vickkam and parilh of Pimmfiesi^ do be- 
long to, and time uut of mind liavc been held by the vicars there ; and he fct ibrdi all 
the imall tithes he had within the faid chapelry, which he (aid he had paid to tbevicai^ 
and that wliat corn tithes he had, the plaintiff had taken them all, exceptiog onljr the 
tithes of the faid tares. 

The defendant IVebh fct forth that the prefent vicar of P/umJIead let all th« vianal 
tithes of Jiafi tfickkam to the patithioners and inhabitants there, who ufually fbvcd 
peas and tares for fother, whicit they cut giecn for their cattle, and tl^t the faid vicar 
claimed and had al\v.iy«i enjuycd the tithes of all Lay, fother, and all other tithes, fl- 
ee pt com tirhcs, aiifing within the faid chapelry; that the Icffces of the hofpital alvays 
had the great tithes in the chapelry, hut not the tithes of hay and clover, and thit Im 
had agreed with the vicar for all the time demanded by the bril for all the tithes of hay, 
grafs, clover, and all other tithes, except corn ; and he fct forth the tithable matters he 
had. 

The defcndnnts infiAed, that Eaft H^ickkam is a chapelry anpexed to the parift rf 
Tlumfeod, and that the other tithes belong to the vicar of the faid patifli, with whoa 
they had compounded, and not to the plaintitf, or to the governors of the hofpital, 01 
to their Icflfees. 

The plaintiff replied ; the defendants rejoined ; and witnefles were examined oa both 
(k^i I aad ihc caUc came oa to be heard the 14th day of Junt USLi and yxgofi xctdii:| 

tbc 
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With regard to the tithes, the defence was as to part, that an 1737« 
agreement was made between the incumbent and the defendant to ^ 
pay fo much in fatisfadion. But it appearing by the evidence to 
have been made by parol only, it was held clearly within the 
ilatutepf frauds, as it related to lands and tenements, and there- 
fore void. 

As to othar part of the tithes, the defendant in his anfwcr fet Thougiitht 
out A modus as a bar to the plaintifPs prayer to have a general cdiJiloT^' 
account. The evidence proved a moduSf but with fome "variation Fc<^'f*^b'J*»« 

■ , ume with 

from that in the defendant's anfwer ; which was argued to be no that hid ; 

evidence to fupport it ; for in cafes of this kind, when a modus or cuu't think 

cuftom is fet up or prefcribed for, the party relying on it muft '***^."^^*' 

hit the bird in the eye, and prove it precifely ; and therefore here will direa 

is no foundation for the court to direft an iffue to try it. And the try'jr"* ^** 

Mafter of the Rolls feemed at firft to be llrongly of this opinion. j^^;.^J^j 

But a cafe of fVorthly v. Goodwin was cited, which was in the cafe of 

exchequer in chief baron PengeUy*s time, where, in fuch a cafe as Goodwlny* 

this, it was held fufficient reafon to induce the court to direft a ^' ^*!» V^*^. 

' T^ • ^^^ '" Lord 

general iflue, whether there was a modus or not. For the chief c. b. 
hiron faid, if there be any modus^ and we have great reafon to ^^J^^ * 
think there is, though it be different from that put in iflue by the 
defendant's anfwer, yet it is a fufficient reafon why we ought not 
to dircfk a geaeral account to be taken of the tithes in kind ; and 
fuch ifliie w^s dire6led. Upon this cefe being cited, the Mafler of 
the Rolls feemed to alter his opinion, and to think that he ought to 
^tcBt ^J^ iflue. But the parties agreed without any decree. 



(kt ikid kafe, and the proofs in the caufe, it was then ordered that the caufe (hould 
ftaod over, that, in the mean time, the court might confider, whether the tithes of 
Cares, cut green for fother, did helong to th« plaincifTy or to the vicar of PiumJIeadi aad 
he caufc now coming on this day. 

The court declared their opinion, that the tithes of the defendants faid tares, cut green 
Bad ufed for fother, belong to the plaintiff, and oof to the vicar of Flumftead. 

It is thereupon ordered and decreed, that the defendants (hall account with and fa« 
dsfy the plaintiff for the value of the tithes of the tares by them cut gretn and ufcd 
for fother, which the defendants refpedtively had within Vf^ tiling and "E^fi tficiham ia 
1714, with cofts, except for the eiammations relating to the (mall tithes, for which the 
i)e(endaots are to have cofts, and it is hereby referred to the deputy remembrancer to. 
take the faid account, and to tax the faid cods. 

Purfuant to which order the deputy remembrancer made his •report dated the t5tli 
9^ UrMMS^rr, and upon reading the faid order and report, there not being any ex« 
ceptions taken thereto, the court ratified and confirmed the fame, and ordered tliat the 
defendant Smith do ferthwith pay to the plaintiff the 1 1. 5 s. fo reported due, for the 
value of nine acres of tares by him cut green in 1714, and that the defendant IftH de 
pay a f. 6 d. for bit tithes of an acre and aa half of urei cucgreca ai iforelaid. 



1 
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H. 1 1 Geo. II. A. D. 1737. In Cane. 

Clifton V. Orchard, [i Atk. 6io,} 
The plain- 'T«HERE having bcen t WO vcrdi£ls ia this cafe in favour of the 

tiff entitled X 1 • 'rr* • v » a ii>n i >. . 

tohiAcuft* plaintitt in equity, the modus was now efiabhUied with the 

and^nor *^' cofts at law, but none were given with regard to the proceedings 

equity, in equity. For lord chancellour faid^ the fuit in this court was 

mliui be ef- merely for the fecurity of the plaintifiF, and to prevent any farther 

two ver- **^ impeachment of his right to an exemption from the payment of 

di^s, on tithes in fpecie, and that this was like the cafe of a bill brought to 

ted by the perpetuate the teftimony of witnefles, wherein cofts are never 

iLe'ti^e!^ given againfl the defendant ; that the plaintiflF might have applied 

for a prohibition, and if he had fucceeded therein at law, he woald 

have had his cofts, and he ought to have the fame advantage with 

regard to the proceedings at law direfied by this court» but that 

*x Atk. 145 there was no pretence for any other cofts ♦. 

His lordfbip decreed the modus to be eftablifhed, and ordered 
the defendant to pay cofts to the plaintiff, in refpe£l to the pro- 
ceedings at law, to be taxed ; but as to cofts in equity relating to 
the modufes^ his lordQiip did not think fit to award any to be paid by 

a- 1737. foU either of the faid parties t, 
207. 

P. II Geo. II. A.D. 1738. Scac. 

Burjlem v. Spencer\ et e contra. [2 Wood's Deer. 380.J 

^T'HE reQor of Great Frenjham^ in the cotmty of Nor/oik^ claimed 
all the tithes thereof in kind ; and ftated, that the defendant 
had from Lammas 1735 occupied a grafs farm in the parifli, 
and had dcpaftured thereon milch cows, a great number of un- 
profitable cattle, and feveral horfes which had been ufedforthe 
draught and plough during part of that year in another part of the 
faid farm lying in other pariflies, to wit, in Little Frenjbam and 
Little Dunham \ and that the faid cows had calves. The bill alfo 
ftated, that of the milk of the faid cows there was due to the 
plaintiff the tenth meal during the time they yielded milk in the 
faid year, and the tenth calf of the faid cows, and a proportionable 
tithe for the draught horfes and unprofitable ftock ; but that the 
defendant pretended, that the plaintiff was entitled only to the 

9 ninth. 
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ninth night's and tenth morning's nicals from May-day to Lammas- X738. 
day* The bill therefore prayed a difcovcry of ihc quantities, " 
qualities, and values of his tithablc matters and things, and an ac- 
count and fatisfaftion for the fame. 

The defendant faid, that no fuch tithe-milk as demanded by the ant fays, 
bill had ever been paid in theparifti ; but that, time i'Timemorially, ^^^^ " * 
there had been paid, by every occupier of lands therein, the whole '"'•ke the 
tenth morning's meal of milk mixed together with (he milk of the ing'l'mlik*' 
night before, the cream being firft taken off from the faid night's ^*'^" ^»"*- 
milk, of all their refpcflive cows, from the 9th of May to the ift fhc tenth 
of Augujl every year, made into chcefe, called two meal cheefes, !!J,fl^mrecd 
and delivered to the reftor of the faid parifh at his houfc in Great ^'^"™Wayi, 

Aug. f , 

Frenjham aforefaid, on Lammas-day yearly, or fo foon after as de- into two 
manded by the reftor ; and alfo one whole meal of milk of their faid onrjiVouT* 
cows made into a chcefe, and delivered to the faid reftor at the place r™"'* °"**^ 

f, *nto one 

aforefaid on ff^ntfun-AIonday yearly, or fo foon after as demanded cheefc, and 

by the faid re6tor ; and that the faid cheefes were fo delivered and firf{^on 

accepted in lieu of all tithe-milk arifing in the faid parifh. The ^*'n™«- 

defendant alfo faid, that be believed that there were other tithes, not fecondon 

demanded by the bill, which were not payable in kind, particularly day"at*rt»" 

the tithe of chickens, for which there was yearly payable at Eafier P^^^^'MgCji 

two eggs for every cock, and one egg for a hen. He alfo faid, tithe milk 

that he claimed a cuftom of paying no tithe in kind for hearth- \^^^, ''^^^ 

wood, honey, and apples, but in lieu thereof a hen, called a loak- ^^^^ ^^^ 

hen, on St. Thomas's-day yearly. He admitted, that the plaintiff payable^ 

was reftor, and entitled to the great and fmall tithes of the parifli aJJ*^ ^^^ 

in kind, except as aforefaid ; and that he had for fifteen years paft ^*^ ^"^n 

occupied a confiderable farm in the pariflies mentioned in the bill ; Earfer, ia 

but he faid, that he could not fct forth the. value of the tithes of ^Tt^ ^"*^ 

chickens; 

that part lying in Great Frenjhamy for that he had, for feveral ^*^*^ .* ^^^< 

years, compounded for the fame, except for the loak-hen, eggs, able on**st." 

and ^^i/?^r offerings, and had paid the fame to Lammas 1735 ; and da*?'"in*r" ^ 

be fet forth the quantities and qualities of the tithable matters o^^betithca 

during the time demanded by the bill. He admitted, that he had honty^^ 

paid tithes in kind of milk for twenty cows lad year, which, he Anft *' 

faid, was in his own wrong, as tithe-milk was not due ; and that "*"'• 

he could not fct forth the value of the whole tenth morning's milk ted,*tCha 

mixed as aforefaid. He infifted, that no tithes were due for draught J*^ ^^i . 

6 uthemiJkm 

borfcs, yearlmgs, and two year olds; and that he had been ^'.ndi but 

Olid, ic waa 
Wiwg J and infiftf, no tithes are due fcr draught horfcs; yearlings, and two year oldi? 

always 
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173S- always ready to pay his juft dues, and had paid all his great and 
•""■"■""^ fmafl tithes to Michaelmas laft ; and that, in the jxar 1728, Ipk 
came to an agreement for the fame with the plaintiff for nl. 
a year. 

^I**f*r!L* '.^ The defendant filed his crofsbill ; and fet forth the particular 

etUbiifli the ' * 

faiil wfJyff%, lands, and the number of cattle he had fed thereon, and infified 
that no tithe-milk was due in kind, and he flated the cuftomsaod 
modufts as in his anfwer to the original bill. 

The reftor anfwered, and denied the fame ; the plaintiff replied; 

the defendant rejoined ; and witncffes were examined in bothcaufes; 

and upon hearing counfel for all parties, and reading feveral depo- 
lidiofiT^' fitidns, and on full debate; the court diredled an iffue to try, 
\htmodi*f€i before a fpccial jury> the validity of the faid modus and cuftomof 
milk and milk and loak-hen ; fave and except as refpe£led the lands in the 
loak-heo. occupation of H. Cafe. 

The defend- The court further ordered the defendant to account for the tithes 
to pay*thhef ^^^ ^^^"^ ^^^ calvcs and unprofitable cattle dcpaflured there daring 
for calves. ^^^ ^^^^ demanded by the bill; the deputy remembrancer lo 

and depal- . *^ ' 

taring bar- inquire, whether the proportion of the defendant's cattle ufed for 

butto be\i- tl^<c plough depaflured on the defendant's lands in the faid pariihof 

^owed for as Qreat Frenjham^ were more than fufficient to cultivate the Ud 

were necef- lands, and how many more ; the cofts to be referved as to theluj 

plough* the n^atters ; and the original bill, as demanding tithe of the yearlings 

^- and two year olds, to be difmiffcd with cofts ; fo much of the 

to yearlings Original bill as demands tithes of chickens to be difmiffed with coflt 

yur dids ^^ ^^^ ^^^^ ^^ i\\ng the fpeclal replication ; and the modus of eggs 

XK™*^^ in lieu of chickens, fet up and infiftcd on by the defendant's 

as to chick- anfwer to the original bill, and alfo by the crbfs-biH» to be cfiah 

m^!"^' blilhed with cofts to the time of the pUintiff £iir/7^« filing .hit 
fpecial replication. 

Averdida- A trial Was accordingly had; and the jury found a verdifi 
«o!^as to sgainft the cuftom as to the tithe of milk, and for the cuflom as to 

tithe milk 1 the loak-hcn. 

and in fa- 
vour of that ai to fire-^vctd^ konty, and apples. 

The tithes of Thc court therefore ordered the defendant to account forlui 

"ecVin ^it*^« ^f ^^^^ with cofts ; that fo much of the original bill as 

The**'biii as ^^"^^^^ ^*^'^^^ ^^ hearth-wood, honey, and apples, (hall be dif- 

to firewood, miffed with cofts in equity ; that fo much of the crofs-bill is 

Jpp,7;,dif- relates to the tithe-milk, and the modus fet ujp in lieu thereof 

Viiflcd. The crofs-bill as to tithe-milk difmiiTcd. 

3 flutt 
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fliall be difinifled with cofls at law and in equity; and that the 1738. 
modus of a !oak-hcn (hall be eftablifhed, wiih cofts both at law and ' ■ 
in equity, as to fuch part of the crofs-bill as fcts up the faid modus of thnoak 
ofaloak-hcn. f.^j^YJ)^*'- 

The deputy made his report, dated the ifl of February 1739 ; 
and upon reading the fame, the court ordered it to be ratified and 
confirmed with cofls. 

And it was further ordered, that fo much of the original bill as 
demands tithes of cattle ufed for the plough by the defendant on 
his farm be difmifled wiih cofls. 



H. 12 Geo. 11. A. D. 1738. Scac. 

JFalUs V. Pain and Undcrhilh [Com. Rep. 633.] 

BILL was exhibited in the exchequer by the plaintiff, who Tithe for 
was tenant or farmer under the impropriator of the great grafrfecd 
tithes in the pari (h o{ PrittleweU in the county of Effex^ which <*"f^?^'«f. 
flated that the defendant fowed a field with clover, which was ^naa^i tithe. 
cut for hay ; that he let the aftermath grow for feed, which p"4a4.^ 
was cut and thraflied for feed, of which the plaintiff ought 
to have the tithe as a great tithe. The defendant Pain in- 
filled, that he was farmer of a farm called Milton-hally and that 
there was a modus to pay 2d. an acre and ten bufhels of wheat 
to the vicar in lieu of all fmall tithes ; that he had paid to the 
plaintiff for the tithe-hay of his clover, and that the aftermath of 
clover flood for feed, and was thrafhed for feed, which was a fmall 
tithe, and payable to the vicar ; and Mr. Underbill^ the vicar, in 
fiffed upon the tithe of clover- feed, as a vicarial or fmall tithe (^}. 

And 



A 



(A) The ftate of this care appears from the Decree-book to be m follows : ^Th« 

bill ftatcdy that y, Brijiow and anotiier being ftifed in fee-fimpley and entitled to the 
wAory impropriate of PriitUivell in the county of EJJeXf and to the great titiies arifinf 
in the faid pariih, demifed the fame to the plaintiff for tweoty-one years ; and that^ 
for fcvcrai years before the faid leafe, Uie plaintiff was tenant at will of the faid great 
lilhcsy and received the fame in kind, except when the fame were compounded ibr ; 
that by virtue of the faid Icafc^ he had collected all great tithci in kind or by compofition, 
cuccpt for two yearsy when the defendant occupied feveral acres of landy and grew 
clover thcrcoHf which he cut and made into hay, andalfo bad clover-feed and rape-feed; 
that the tithe of clover hay^ and clover and rape feeds were great tithes ; and that the 
defendant ought to have compounded for the fame, or to have paid them in kind, but 
ivhich he had refufed, under fome pntences, to do. The bill therefore prayed an ac- 
count of the famci and that the defendant might faiisfy the plaintiff for the tithes 
tUfeef* 

Tkt 
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1728. And by the depofitions of feveral witnefles it appeared, that tU 

' difference between clover cut for hay, and that cut for feed, was 

confiderable ; that when made into hay, it was cut while the gnis 
was green, and fit for cattle to eat ; that when cut for feed, it 
flood till the flalk was fear and good for nothing, but was thrown 
out for (lover or fodder, and the feed was the only thing of valae^ 
or regarded ; and that the tithe of clover-feed had been always 
paid to the vicar in that parifh, and looked upon as fmall tithe; 
that the impropriator had never received it but once, about five 
years ago, when the plaintiff took it from a woman in the parilli; 



The dcfcnd.int Payne admitted, that in tho faid years he had occ«ipied a farm, cil* 
I'.d Mi/ton Hal! \ and he fet forth the quantities of his tithable matters thcrftjn, and 
infincd, that no tithes were due for cluver feed; for that he had no clover hay in the 
year 1735 ; and that in 1736 the plaintiff -fiad received his tithe in kind of the (aflu; 
ar.d that the aftermath being preferved for feed was in the fame year cut and thnrfbd 
for feed, for which no tithe was due. He denied that clover feed, lapc feed, or the 
aftermath of clover was a great tithe; but infilled, that they were finall tithes, aod 
payable to the vicar ; and therefore as he had paid the vicar his compofition for die 
fame, he was not anfMcralic to the plaintiflf for the tithes cither of clover feed, npe 
feed, or the aftermath or fecond cutting of clover grafs. The defendant alfo infixed, 
that there had always been an immemorial cuftoro in the faid parifh for the owoersor 
occupiers of Milton Hall Farm to pay four fcam of wheat and 40 s. to the vicar, ioUeu 
of all fmall tithes, and to take ten acres of hatd corn and ten acres of foft com tithe 
free- and that he had paid the faid compofition to the vicar for the faid years. 

The plaintiff replied fpecially to Payne's anfwcr, and thereby waived his demand t» 
the tithe of rape feed. 

The defendant rejoined ; and witncfltj. ttcrc examined on both fides ; and the aufe 
came on the zzdo( February 1737; when itwni ordered to (land over on payment of 5L 
cofts of the day, to make th« vicar a pwrty ihcicto. The bill being amended accordingly} 
the defendant Vnderhill the vicar, admiicing tlut the great tithes were due io kind 
to the impropriators or their tenants for fuch lands as were chargeable therewith, laid, 
that the defendant Payne held Milton Hall Farm, and that he believed there was fuch 1 
cuttom as ftated in his anfwcr. He infiftcd, that the lithe of clover feed was a vicarial 
titht, and that foi thirty years paft he had, as vicar, rc.civcd the tithe of clover gtafs 
when cut for feed ; and that the faid tithe had always been paid to him, as vicar, until 
the plaintiff interrupted him ; and he infifted, that the tithes, as well of clover as clover 
feed and rape feed, were vicarial or fmall tithes, cfpecially if produced after mowing the 
clo>er grafi growing in the fame year (if cut for feed), and of the fecond math (if 
cut for feed), when the tithe of the firil cutting of fuch clover had been paid in the (ame 
year in kind, if cut for hay. 

The plaintiff replied fpecially to this anfwer, and thereby waived his demand to the 
tithe of rape feed. 

The defendant rejoined, and witnelfes wrre examined on both fides ; and now tipoQ 
hearing counfel on both fides, and reading the proofs, and on full debate ; tbe court was 
opinion, that the tithe of clover feed is a fmall tithe, and belongs to tbe ficar of tbe 
parilh ; and therefore ordered, that the bill be difmiffed witk cofls. 

rat 
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but for twenty or thirty years the defendant had received it as iniS, 
fmall tithes, and fifty years ago it had heen paid to or for the - 
vicar ; indeed the vicar, Mr. Underhill^ for the greater part of 
the time he has been vicar, held the great tithes likewife. 

It was argued by Mr. Bunbury and Mr. Booths that clover-feed 
is in the nature of a great titlie, and due to the plaintiff; for ag 
tithe-hay is due to him, the feed of that hay muft, of confequence, 
belong to him too ; that where the parfon is entitled to tithe-hay, 
he will be entitled to the hay made of clover, as well as of other 
grafs ; and if to the hay, likewife to the feed. 

It was agreed, that they could not find that any cafe had been in 
court, wherein it was determined, that clover-feed was a great 
tithe, or that it did not belong to thofe who had the tithe of hay ; 
but two cafes were mentioned, one from Ch. Ba. Dod*% note, 
which was the cafe of Stanford and Hughesy as cited in the cafe of 
Peacock and Coky Hil. 1694, in thefc words: "Arable land pays 
tithe to the impropriator in kind, faintfoin was fown upon the 
land, and flood to feed, and the profit was in the feed, and not in 
tl>e flalk; there was a cuftom of 2d. an acre for hay, payable to 
the vicar ; and it was refolvcd, that notwithflanding the ftalk 
and feed was in the nature of corn, yet it (hould be looked on as 
grafs, and payable accordingly." 

The other cafe was from Mr. Brown's notes, in thelc words : 
" It was decreed, that the aftermath of clover grafs is tithable, 
unlefs a tmdus can be proved, 3 Jac. 2. Brook and Hall \** and 
/ijy/ and jBjW was cited, Trin. 1683. 

In this cafe tlie lord chief baron cited the cafe of Pomfrety parfon sapra cia 
of LutoHy in Bedfordjbirey that the tithes of faintfoin fhould be paid 
as grafs, and not as grain, though there was proof of thrafhing it, 
and feeding hogs with it, and making bread with it, and the vicar 
then had it. 

This cafe of Pomfret again fl Laundy and tVaite is found 7r//f. 
32 Car, 2.foL 227. wherein Laundy infilled, that faintfoin thrafhed 
was looked upon as grain, and fown and often thrafhed as grain, 
and that the tithe belonged to the impropriator, and not the 
\ycar. As to this defendant, the cafe was to be farther heard at 
the fetting down of caufes that term, when the court would further 
confider, whether he fhould pay tithe of faintfoin to the impropria^ 
tor or the vicar, but no fuch decree can be found; and as to the 
other defendant fVaite^ the quellion was determined on flat. 3 1 //• 
8. c. 13. 

Now 
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173s. Kow by thele csifes it appears tti^t it was thought reafeilatife tit 
■ fialk and feed (hould go together, and conFcquently^ when khe im- 
propriator is entitled to the ftalk, as he i^ when ihade into bay, M 
ought likewife to have fhe Teed. 

And it would be vely inconvenient if it waS otherwife f fcf tlie 
owner might (Hift his tithe to the parfon or vicar as he pTeafU; hi 
when it Is firft cut, it is fit to be made into hay, the tithe whaeof 
vrill belong to the parTon ; but, if he let it (land to dry, that the 
feed may be ripened and fit to thrafli, then the tithe will belong 
to the vicar; and when fhall it be faid to be dry enough for tU 
vicar ? When it is firft cut, the tithe ought to be I!^ out, vA 
the parfon will have it ; but after a while the vicar will claim Hi 
although it was before veflcd in the parfon. 

On the other fide it was infifted by Mr. Floyer^ Mr. ^Brahaii 
and Mr. SfarL'c^ that clover- feed is in its nature a fmall tithe;'at leal) 
it is a vicarial tithe, due to the vicar in the prefent cafe; that there 
is not one cafe in point againftit; and tithe of no feed was evrf 
looked on as a great tithe. It is faid, that the fialk and feed Ihall 
go together; but it is frequent, that the feed or fruit of treei go 
to the vicar, when the tree goes to the parfon. Wood isalwajrt 
reckoned a great tithe, and goes to the rcdior, nnleft the vicar be 
fpecially endowed with it ; hut acorns, as virell as the. fruits of all 
other trees, were always held as a fmall tithe. 

But, if the matter were doubtful, in this cafe it appean it has 
always been paid to the vicar for thirty, forty, or fifty year^ fo 
that there is no pretence in this cafe to fay it does not belong to the 
vicar. 

But as it was a new cafe, the court took time to confider of it; 
and afterwards in the fame term, the lord chief baron CS1M7W de« 
livercd their opinion as follows, viz. 

As this was a matter which might be confiderable in its cod6- 
quences in relation to the quiet of poor vicars, I confideredtwo 
points ! 

ift. Whether clover- feed was in its nature a fmall thhe, ft 
that it would belong to the vicar, who waa endowed A mhutii 
decimts ? 

adly, Whether, if that was in any refpefl doubtful, it wonid nd' 
bllong to the vicar, under the circumftances of the prefent cafe ? 

And the chief baron was of opinion, that clOver-fi^ was ib ifil 
nature a fmall tithe. By the confiitution of Robert Winchdbttf 
archbifliop of CanUrburyy a uoiform payment of tithes was eib« 

blUh€< 
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t>li(hed in the prbvmce of Cafi/eriuryi ^< F^lumus quid i$cim^ Je X738» 
frugib. fn^if deduEf expen*) integri if fim diminutione fohatrtur^ IS ■ 
de fru^iibus arborum^ de femitdbui omnibus^ de htrhis hortor*^ niji 
fMrachUni fearint ndemption* fm idlibus dtcims :** Wbere a ma- 
oUeft dilUii£)ion is made between tithes di frugibus^ and tithes de 
frmifibutj fimmibuSi ^ berUs hortor^. And Lindwood faith, foL 
188. di dictnUs^ that tithes de frugibus^ firiflly taken, mean tboie 
only qwt J^ient ligari ; but in a larger fenfe they comprehend not 
only tithes de frumentU li Ugumlnibus^ verum etiam de vino^ Jilvit 
€itdtust creti^ fodinisy ii lapicidinis^ that is, all fuch as commonly 
are reputed great tithes. 

But, fpeaking of tithes de ftminibus omntbus^ he faith, foL IQ2» 
de decimis^ that they comprehend all feeds, _^w /« r/?;;7^/x,^^r i« 
h$rtisy utpote itm\ mtIi/\ canabi^ grant porrorum^ ceparum^ f^yff^pi% 
taulium^ petrocilim^ raply laSfuca^ IS altar* herbarum. 

And upon the words making redemption pro talibus decimts^ he 
faith, tithes de fruSlibus^ femintb* IS herbis^ qua revera decimee int^ 
minutas computoiHur ; funt enim decima minuta: qua proveniunt dt 
miUo\ mentha^ anetha IS fimilibus \ and he takes notice that Hor^ 
tienfts fays, " quod in AngUd confxjlunt minuta decima in lana, lino^ 
iaffey cafeis iS ognisf in parfu animalium^ pullisy ovisj iS decimis 
horior^ ; decima etiam mellis iS cera numerofttur inter minutas. 

So that by common law, as long as the diftinflioii has bpen 
made between great and fmall tithes, which is as ancient as appro* 
priations to religious houfes, who ufually engroflcd the great, but 
left the fmall tithes to the curate, all feeds have been reckoned as 
fmall tithes. 

The common law feems to follow the canon law in this poinf, 
a /«/?. 649, Cokey fpeaking of tithes, faith, quadam funt majores^ 
utfrumenfy zizania^ fctnum^ iS quadam minores Ji'je minuta^ qua 
prsveniunt ex menthdy anethoy olen'b* iSJimilibus, 

And all the refolutions relating to tithes, which proceed from 

things newly introduced into England^ have held them to be fmali 

tithes. It was fo refolved, Pafch. 38 EUz. Bedingfield and Feahe^ 

Jiipra 166. Cro. Eiiz. 467. Moore 909. 2 RoL Abr. 310. 335. 

Owen 74. GoJdf, 149. 

And io cafe the vicar fues the impropriator for the tithes of 
faffVoh in the ecclefiaflical court, no prohibition (hall go. 2 Ro. 
4br. 310. So, if the field was formerly fowed with corn, and 
after is fown with fafTron, the tithes fliall be paid to the vicar ; 
for by Popham^ the tithe of faflfron heads are (mall tithes ; and 
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iTi%» though the tithes of the field h^ye been paid to tike parfon, yet 
. when converted to another ufe, whereof no grafs titlics come, the 

vicar (hall have the tithes. Ow<n 74. 

So, Sir Richard Uvedala againfl Tindale. Hutt. 77. Gv. 
Car. 78. the queflion was on a fpecial verdid, if woad was a* 
fmall tithe or great ? and it was unanimoufly agreed that woad was 
a fpsall tithe ; for if no circumftances be to dilTerence the cali^ 
hempf line, faffron, hops^ tobacco^ and all fuch new things Dull be 
tntnuta decima. 

So, 1 Sid. 447* where a prohibition was prayed toafuitlya 
vicar for tithe of woad, fuggefting it to be a great tithe, the com 
doubted, becaufe it is reckoned, as \i\t book fays, stiUrmimdu 
decimasy as hops, l^c. 

So, X Sid. 443. on motion for prohibition to a fuit for tithe of 
hops, it was faid hops, woad, and fuch fmall things of new inveotiuoi 
are minut'a decima. 

So, In Pal. 219. IVard diuA Britton^ the queflion was, whether 
lamb was a fmall or a great tithe ? Bridgman chief juftice laid, 
tninuta decima comprehended only tithe of gardens, hemp, hops, 
faffron, tffr. 

So, in 1 Fent. 61. it is faid, hops are of the nature of (ffiall 
tithes. 

So, flax was rcfi)lved by three jullices to be a fmall tithe: 
fVharton and LijU^ 3 Lev. 365. 4 Mod. 184. Carih. 263. S^iitu 
34 1« 356- So it was held in Noah fVebb*s cafe, 14 Car, i M. 

643- / 3- 

It is true, fome opinions have been, that fmall tithes muft be 

cflimated, not from the nature of the thing tithable, but from tbe 

quantity of the tithes; and therefore it was faid \nU%)idakvA 

Tinclars cafe, if all the profits of a parilh confill in fuch tbingS) 

hemp, hops, wool, Iambs, i^c. may be great ciihet. So io Csi% 

jfu. EccL 691. it is faid hops in gardens are fmall, intheSekb 

great tithes ; and in the cafe of IVhatton and Lijle^ Hoh daef 

jullice at Hrd feemed of opinion, that tithes muft take the deno- 

inination of fmall or great from the quantity of the crop growing; 

but the three other jullices held ftrongly, that tithes were great or 

fmall from the nature of the things which yielded the tithes; aod 

Holi yielded to it fo far, that he abfented himlelf when judgment 

was given ; which he would fcarce have done, if he had been fcri 

in the contrary opinion, 
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Attd this fecms the better opinion; for it giVes foundation I738, 
For continual debate, what (hall be a quantity too large for t ■ • » 
fmall tithes. If it be faid what grows in a garden, fome gardens 
ire not half an acre, others two or three acres ; gardens are en- 
larged now-a-days to fifty or one hundred. 

Perhaps that may be a proper di(lin£lion as to peas, beans, or 
3ther pulfe, becaufe they had exiftence in former times, and ap- 
;>ropriations were made de bladis i^ leguminibus to religious houfes; 
t)ut as to things newly introduced into England^ there is but little 
reafon that the patentees, who claim only what came to the crown 
upon the diflblution of monaflerics, fhould have tithe of thofe 
things which were never appropriated, and to which the religious 
houfes difTolved never had title. 

As to clovei-fced, there A<)ts not appear any exprefs deter- 
mination in this court, tha( it is in its own nature a fmall tithe, 
[t is a feed) and all feeds are mentioned as a fmall tithe ; and 
lo inflance appears that ever any feed was held to be a great 
lithe. It is a feed newly introduced, and therefore there is reafon 
to look upon it to be of the nature of thofe things of a new in** 
vention, which) by the cafes citcd^ have always been holden as 
mipute tithes. 

It is true, that clover grafs made into hay is of the nature of all 
3ther grafs made into hay, and, confcquently, mud belong to the 
parfon, or other perfon, who is entitled to tithe- hay ; but it does 
lot follow, when it flands for feed, and is made into hay, that 
he feed may not be fmall tithes. Wood is a great tithe, but 
icorns, maO, ^r. are fmall tithes. Rape-feed, carraway-fecd, 
turnip-feed, muflard-feed, are fmall tithes; but, if the herb bo 
growing with other grafs, and m^de into hay, it would be a great 
;itbe. Vetches arc a great tithe if mowed or cut when ripe ; bur» 
f ctH green for cattle, they are fmall tithes* 

So, apples and other fruits are confeflcdiy fmall tithes t but the 
nrood of apple-trees, and other fruit trees, if cut in a year when 
K> tithe is paid of the fruit, is, as other wood for firing, a great 
ithe; but in the year when tithe is paid of the fruit, if then ~ 
Felled, no tithe (hall be paid of the wood, the fruit being looked 
yti as the principal. * 

And this may anfwer an objedion, that it would be in the 
K>wer of the occupier to make it a great or fmall tithe, and fo 
avour the parfon or vicar as he pleafed, by cutting it for hay, or 
letting it fiaod for feed ; it may as well be faid a man may fell hii 
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1738. apple trfcs the year he tirhcd the fruit or after, to prejudice * 
' favour the parfon. 

The cafe« mentioned from Mr. D^tTs and Mr. Brown*% notes are 
]niperfe£l hints of thofe cafes ; I obtained a note of them from 
Ch. Ba. JVard\ notes which is thus : 

Pajch, 1680, IVoodfQrd tx^^ Slandfafl^ the queflfon was, whether 
clover (hould pay tithe as hay, and fliould be within am^yariof 
a d. an acre for all meadow and mowing ground when clom 
(lands for feed, and a great quantity is produced. Note,- ihe court 
was divided ; Montagut chief baron and Athyns^ that it (bouM be 
accounted hay ; Kaymotid before his removal, and Gregcry^ to tbc 
contrary, and after fVeflon inclined it was not within the cufion; 
but the plaintiff the day after the term prayed to difmifs his bill 
without cofls or prejudice ; which was admitted. 

Pomfret and Launder f Fat I i^ al\ 8th July t68o, tithes of dofver 
grafs thrafhed and made into horfe brcid, aiulhogs fed with the 
Iced, yet adjudged to be hay and tithdble ti) the vicar who wss 
endowed with hay, and riot the imptoprijtor, as a new and dif- 
ferent tithe from hay. 

In thefe cafes it appears, that the difpute was between theim- 

.propriator and the yicar who was endowed with tithe of hay,-fbf 

the feed oi fainffoin or clover ; (for in that the reports differ ;) ttf 

' impropriator inflfled it was of the nature of corn or gnoD, and 

eonfequently belonged to him. 

In the (irft cafe the court was divided ; in the (econd it inclined, 
jthat the feed belonged to the vicar ; fo that, as far as the authority 
pf thefe cafes goes, the tithe of the feed was decreed to the vicar. 
It is true the vicar was endowed of the tithe of bay; and the ex* 
preffion of fome of the judges was, that the feed (houlJ go with the 
ilalk, and (hould be looked upon as hay or grafs*; bdt fuch expref* 
• fions might well be ufed in favour of the vicar, who was entitled 
to titbe-hay, in oppofition to the impropriator's claim, trho would 
have it taken to be of the nature of corn, becaufe. hoffe bread was 
Oiadc of it, and hogs fed with it. And therefore it would be too 
rigid a con(lru£lion of thofe expreRiohs to fay theyiinpoited, that 
the feed (hould in all cafes be reputed of (he nature of graft or by, 
Cnce they arc apparently different-, although in thefe particoltf 
inllances, where the vicar Iiad tithe-hay, they in»y be refembled (o 
ir, fince one as well as the other belonged to him. Th» whofe 
authority of thefe cafes refults to this ; that faintfoin or cIover-(eed 
is not of the natui-e of corn or grain ; in the firft of wbich cafes the 
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court being divided, the plaintiff, finding the inrlination of the 1-18. 
court, defircd to difinifs his hill without cofls; which was admit- , 

ted : in the fecond cafe, it appears not what determination was 
finally made, nor does jt api)ear, what became of it in the entry 
of the deputy remembrancer ; whether it was properly a great or a 
fmall tithe was not at all under the confideration of the court ; and 
by the cafe before cited it fecms mod rcafonable to account it of 
the nature of a final! tithe. 

But in the prefent cafe it feems moft evident it (hall be fo taken, 
Cnce by the depofitions in the caufe it appears, that, for forty 
or fifty years in this pari fli, the vicars have received the tithe of 
this feed ; and althougli the impropriator hath frequently hired the 
vicarial tithes, yet it was rarely, if ever, taken by him when he 
did not hold both. 

The court decreed, that the feed of the fecond cutting of clover jjuni,. 314, 
was a fmall tithe : the lord chief baron Comyns^ baron Carter^ and P'- 4*4« 
baron Thotnfon^ were of this opinion ; but baron Parker feemed to q^^ « 
doubt the feedof clover being of thenatureof fmall tithe (c)\ thought 642. 
it a great tithe, as it partook of the nature of the ftalk from whence pi" 424. 
it was taken, and becaufe of the expreflion in the cafes cited, that 
the feed and ftalk (hould go together. And this opinion Bunbury 
thinks the bed. But notwithftanding the authority of the cafe 
of Pomfret againft Launder^ and the reafon of the thing, judg* 
ment was given as above. 

But all the barons agreed in opinion, that the plaintiff's bill Com. Rep. 
Qiould be difmiffed with cofls. ^+*- 

P. 12 Geo. II. A. D. 1739. Scac. 

The Aldermen and Burgeffes of Bury St, Edmund$y and Lawrence 
}Vrighty y. Lewis 'Evans. [Com. Aep. 643.] 

A BILL for fmall tithes was brought by the plaintiffs, fetting Prefcription 

" forth, that Kxngja. i. was feifed in fee of the reaoiies and '^J„*j/^'J' 

vicarages impropriate of the pariflics of St. Mary and St. James in 8^^"/* * 

St. Edmunds Bury in the county of Suffolk^ and of all the tithes prut^rhdd 

great and fmall belonging to the faid reftories and vicarages, for- gu^b*^ - 

merly part of the poffeffions of the monaftery of Bury St. Edmunds * £<!• c^r. 

ill the county of Suffili ; that being fo feifed, by letters patent s. cJ^^ 
dated id July i Jac. i. the king granted to the aldermen and bur- , 

(f) Parker afterwardS| when chief baron, declared, that he had been fincc fatisfied^ 
tbat there was no jround for hit doobr. — I mention thii upon hi^h aurhoritjr. 
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geflefi of Bury St. Edmunds and tlicir fucceflbrs {inter aV) dcciKis 
iriiiclf garhar^ lana^ viiular* i^c. t^ omnes t^ omnimodat dmrnta 
diff monaJlertQ Jpi6iafC tarn majores quam nunores. 

And afterwards by letters patent dated 17th Septtmher iljac. i. 
the king granted to tlie faid aldermen and burgelTes and their hein 
and fucccflbrs {inter aV) the re£lories of St« Mary and St. 'jamn^ 
and th^ vicarages of the (anoe churches, the advowfons, rights oF 
patronage, ^c. ac omnes ^ omnimod* decimas tarn mapres ^uem 
nunores pradial\ mixtasy f^ minutas^ to the faid churches, \^c, 
di£l9 monajlerio JpeSlatC : That by indenture, ad of April 1724, the 
aUermen and burgeflcs of Bury made a leafc to the other plaintiff 
tVright% of all their tithes of corn and grain arifing within the 
(aid town of Bury in the faid pariflies of St. Mary and St. 'Jmn 
for the term of eleven years. And afterwards, taking notice 
that by the (aid leafe the tithes of corn and grain only were dc- 
roifed, and the fmall tithes in the faid parishes by miflake wtre 
omitted, although they were intended to have been iealed, ind 
the plaintiff Wright the leflee ought in conCcionce to enjoy then; 
it was, by an order of council, entered in the council-book of 
the corporation, agreed that a bill (hould be exhibited in (he name 
of tlie corporation, 'or Wright^ or both, for the recovery of the 
faid fmall tithes, due from the defendant and others for lands by 
them held in the faid parifhes, and on fuch recovery fatisfafiioQ 
(hould be made for the fame to the plaintiff ^r/^A/ ; That tlie de- 
fendant Lewis EvanSf from the year 1724 to the year 1734, held 
fcvcral lands within the faid parifhes in the town oi Butj^ parti- 
cularly one bundled and eighty-four acres, part of a farm called 
Eldo Fanny ox The Old Farmy which farm for the greateft part lay 
in the parilh of Ruff'hamy and only one hundred and eighty-foor 
acres, part of it, lay in the parifh of St. Mary^ which farm was 
parcel of the poffeffions belonging to the nionafieiy oi Bury St, 
Edmunds in the county of Suffolk \ that the defendant Evans like- 
wife held in the faid parifh of St. Mary during the faid yean i^ 
vcral lands called IVood fVent containing about ninety-four aacs, 
and other lands containing about thirty-fix acrea^ apd other Uods 
about nine acres, on which were arifing yearly great quantities of 
corn, hay, clovpr-fccd, turnips, and other fmall tithes^ whcrc- 
t)y the faid aldermen and burgeffes, or tlie £|id IVrigbt^ became 
entitled to deinand the faid tithes ; and the bill therefore prayed that 
the defendant might (hew caufe, why he fhould not make (atisfaOion 
for the f^me to the fai4 Wright \ the faid aldermen and burgeffes 
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confenting he fhould receive the fame ;.and that the plaintiffs might 1739. 
have fuch relief in the premifes as the nature of their cafe in equity ■ 

and good confcience miglit require. 

To this bill the defendant anfwers, and admits, that he hath 
holden feveral lands in the bill during the time charged, particu- 
laily one hundred and eighty-four acres, parcel of Ele/o Farm or Old 
Farm^ which was part of the poflcflions belonging to the monaftery 
of Bury St, Edmunds^ and the lands called 77;r JVoodfVcnt^ and the 
faid thirty- fix acres and nine acres in the parifh of St. Mary^ and 
believes the feveral kinds of tithes and quantities mentioned in the 
bill might be arifing in the faid feveral years, but infifts, that htt 
hath paid and fatisficd to the plaintiff JVright for all the tithes of com 
and grain growing in the faid years, but that no fmall tithes were 
ever paid or demanded for the faid lands ; and further infills, that 
as no fmall tithes, or any fatisfaflion orcompofition forthe fame, were 
ever paid by or demanded from the defendant, or any perfon under 
whom be claims, in refpedl of the faid lands, or from any other 
owners or occupiers of lands in the faid town of Bury^ after fuch 
length of time and fo long enjoyment of lands freed and difcbarged 
from fmall tithes, a legal difcharge is to beprefuraed; and it muft 
be neceffarily intended that the fmall tithes by due courfe of law 
were aliened or releafed to the owners of the faid land, by the per* 
fons entitled to the inheritance of the faid fmall tithes, though 
the conveyance or rcleafe, or other legal difcharge, be loft or de- 
ftroyed, efpecially fincc the fmall tithes in the faid pariQi of St. 
Mary are of equal value with the great tithes arifing there. - 

This cafe coming on to be heard on Thurfday 17th of May I739t 
the plaintiff prodiltced the faid letters patent 6 (^ 12 Jac. the leafe 
and order of council, and by depofitions of Charles fVoodward and 
Francis ff^righi (all which were read) proved that forty or fifty 
years fince they held lands for many years in Bury^ or colleSed the 
tithes there, and fmall tithes were paid by feveral perfons in the 
faid parifli of St. Mary and St. James ; and they had heard their 
fathers (who held land forty years there before their having lands 
there) and one Richard Cspfy deceafed, declare that fmall tithes in 
the faid parifh ought to be paid or compounded for. 

On the part of the defendant it was proved by the depofitions of 
feveral witneffes, that forty-eight or fifty years before they gathered 
corn in the faid parifh, and never knew the fmall tithes paid or de« 
loandcd. 
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1739« ^^ ^^^* cafe it was infiftcJ by Mr. Bottle and Mr. Siarieji 61 

m counfel with the defendant, that the bill was not proper which dc- 

tnands fatisfadioo for fmall tithes from the plaintiff ff right who 
had no leafe of or title to (hein. S^d non allocaiur \ for the plain- 
tiff:} (hew the title of the corporation to gi^eat and final! tithes, the 
leafe of the great tithes to the plaintiff //^n^^/, and their inteotioa 
he Ihould have the fmall tithes, and then concludes, that thecoxpo* 
ration, or he, is entitled to fuch fmall tithes \ and prays that the 
defendant may (hew caufe why he (hould not make fatisfa£UoQ to 
liim for the fmall tithes ariGng in his lands, the corporation con- 
fenting he (hould have them ; and they pray geucral relief as the 
nature of the cafe requires, fo that the court may, connHemiy 
vrith the prayer of the bill, diredl the defendant to accouot to 
the plaintiff /i^/^^/ for hisgrc^t tithes not f^ttisfied, and to account 
to the corporation for the fmall tithes^ which were not compre- 
hended in the loafe to him, and to which therefore the corpora- 
tion continues entitled, notwithftanding it is prayed tliat the de- 
fendant Qiould (hew caufe why he fhould not make fatisfaQion for 
them to fyright^ they confenting he ihould have that fatisfafiiop. 
Then it was infifled by the counfel for the defendan^ that (ince 
there was no proof of any fmall tithes being ever paid by the dc* 
fendant (although it was ^loveAhy Richard MickJefieU that 2(« 
had been demanded per acre for the fmall tithes of the lands he 
heU, part of Eldo or Old Farm^ and he offered i8d. an acre^ but 
afterwards refufed to pay it) ; and it was proved by feveral wit- 
neffes that they never knew fmall tithes paid for, and that the fmall 
tithes were more in value than the great tithes in the parUh ; it 
was infifted, That in the cad of a lay impropriator, the defendant 
might fay, in bar of the demand of tithesi that no tithes had ever 
been paid, or demanded for thefe lands. 

It is true, in the cafe of a re£lor or fpiritual perfon no one caa 
prefcribe againft him in a non dfcimando \ but otberwife it ia in the 
cafe of a lay impropriator. 

And the rcafon given in the bifbop. of tVitichtftei^t cafe, 2 Cb. 
44. that if fuch a prefcription (hould hold in the cafe of a fpiritual 
perfon, a jury of lay gentlemen would not be equal to the trial of 
fuch prefcription, fails in the cafe of Jay inipropriators. 

And although there was noexprefs dete]:mipatioo in the.ppiuthy 
this court, yet many judges were of that opini<Hi. In the cafe of 
Supra. Ben/on and Olive in this court, where the bill was by a lay impro- 

priator, the chief baron and another baron wer^ of that opinion ; 
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uiKleed when it was fpoken to in 1727 and I730» the court was 1739* 
divided in opinion, and fo no decree was made. ■ *" 

In ihe cafe of Mtadly and TomUns^ Pafch. 7 fF, 3. the bill was 
\>y a lefTee of the dean and canons of Windfor\ and in the cafe of 
Talbst agaioft Jtfw^w, Harding U oT^ '7 36* ^he plaintiff was a 
leffec of the bifliop of Litchfield and Coventry^ the court detcr- 
rpined not the matter by allowing the prefcription alleged, becaufe 
they were in effeQ ecclefiaftical perfons, being leflees for years to 
fuch as were fpiritual perfons* 

And in this cafe, though there* wis proof of payment of fmsjl 
tithes by lbs inhabitants of St. Mary^ yet none were paid by the 
defendant ; one witnefs indeed faid, he promifed to pay for the 
tithes of clover-feed ; but he might apprehend that to be a great 
tithe before the determination of the court in the cafe of fVaUis 
and Pain\ and though the one offered to pay i s. 6d. in the pound 
and 2s. was infilled on» upon better thought afterward, he refufed 
to pay it. 

And the court being earneftly defired to confider the cafe, and it 
being a matter which might frequently come before the court, they 
took time to think of it till next term ; and in Trinity term 
the chief baron delivered the opinion of the court to the efic^ 
following : 

The matter for the determination of the court may be con- 
(idered under two beads : 

Firfi, Whether a lay-man can preficribe in a mn decimand^ againft 
a lay impropriator ? 

Secondly, Whether the defendant hath made out a cafe which 
may entitle him to the benefit of fuch a preftription i 

And in both thefe points the opinion of th« court wa» for the 
plaintiff. 

Aj to the firll quellion, they think there is no foundation for 
fuch a dillin£lion, that the defendant may prcfcribe againA a lay 
impropriator any more than agaiaH an ecclefiaflicai perfon \ which' 
it is admitted he ci^nnot. For, 

Firft, No fuch diftin^on appears in any law book whatfiievert 
the rule is laid down generally, that a layman cannot prefcfibe in a* 
nondicimando^ but in modo dicimandi he may; this is faid by> 
Oi^hi^ fo long ago as 8 Ed* 4* 14. this ia exprefsly refolved iii the 
bifliop of fVinchefler^i cafe» u Co. 44. i Rol. Abr. 653. The faime Supn. 
is agreed in foveral other cafes. Wright againft Gerrard. Hob. Supra* 
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ij-jQ, 306. Moore 4.2$. 2 Keb. 28. 6o. And in StadeznA Drate^Hol, 
■ a97. it is largely defcanted upon, and agreed by lord chief juftke 

Swpra. Hotart to be a fettled principle of law. 

So, Seld. de decimhy c, 13.^. 2. 3 vol. /, I279« who 'was not 
thought averfc to the privileges -of laymen -in the enjoyment of 
tithes, after, an account given of the infeodations of tithes to lajr- 
men, which, by the laws of France and Sfatn^ were ftill allowed, 
concludes, that infeodations were in EngJeMd as in other dates, bnt 
of latter tiroes none are allowable derived from other original than 
the llatuteof diflblutions; that difchargeby prefcription of pa)ng 
no tithes, or any other thing in lieu of them by later canon law, 
fince the parochial right eflablifhed, is allowed only to fpiritual 
per(bns, but to no layman, the laity being incapable of tithes by 
pernancy ; as alfo, of difcharge by bare prefcription, faving in cab 
within the flatute3i H. 8. c, 13. 

And the reafon given in the books, why a layman cannot pie- 
fcribe in a non decimando^ is, becaufe a lay map, fmce the parochial 
right eftablifhed, is incapable of tithes in pernancy. So faith lord 
Cotey 2 Co, 44* as well as Mr. Selden fupra ; and, confequentljr, 
as be cannot take a grant of tithes to bimfelf, unlefs upon a con- 
fideration paid for them as upon a real compofition by parbn, 
' patron, and ordinary*, or by a modus given in lieu and fatisfafiion, 
fo he cannot be difcharged from the payment of tbem ; for a ital 
compofition (hall not be intended unlefs it be (hewn. 

It has indeed been objeQed, that there is no foundation for a lay- 
man to be excluded from the benefit of fuch a prefcription, fitice 
there is no incapacity m him to take fuch a grant ; and therefore it 
18 hard that time, which eftabli(hes a right in other cafes, (hall 
"Weaken his right in refpeQ to his ditcharge from the payment of 
tithes, and, confequently, that he (hall have no advantage from a 
real compofition, unlefs he can produce it, which in length of time 
may, as well as other grants, be lo(! ; and yet in other cafes where 
there has been an immemorial ufage to pay or be exempt^ ibme grant 
(hall be prefumed originally made to warrant it« 

But this will not appear altogether fo hard, if it be confidered, 
that when the parochial right became eflabli(hed, and tithes were 
the fixed and fettled revenue of fpiritual per(bns only, a grant of 
them to any other perfon was void, unlefs made upon a valuable 
confideration, fo that there was qnid pro juo ; as was the cafe of a 
real compofition or modus decimgndi. It was void, not froin any in- 
capacity 
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capacity in the grantee to take^ but from the impropriety of the I770« 
thing granted, which being appropriated to fpiritual perfons, as ■■ 

their proper and peculiar maintenance, could not be given to a lay- 
man. That this was fo, appears by an epifile of pope Innocent the 
third, in the body of the canon law, lib, 3. ///. 30. ca. 29. de Dee» 
where it is faid ** Perceptio decimarum ad ecclefias parochiales de jure 
tommttni pertinety* and Undwoodj fpeakingof portions of tithes which 
a perfon might prefcribe to have in the parilh of another, faith, 
Pfir/hms potuerunt perveniffi ad locum religiojum de concejjlone laici^ 
lie, de dicimis vel provenfiius quos laicus talis habult ab ecclejid alia in 
feudum ab antiquo; hoc verum ejl^ Ji tales portiones decimarum eh 
donata fuerunt ante confiHum Lateran* celebrat, anno 1 130 tempm 
Alex. 3. Nam ante illud concilium potuerunt laid decimas in feudum 
retinere^ non tam^n poft tempus di£1i concilii. 

And the canon law of that council runs, Prohibemus ne laicide^ 
eimas cum animarum periculo detinentes^ in alios laicos pojfint transferre: 
ft quis vera receperit^ et ecclefta non reddiderit^ Cbrijiiana fepultura 
privetur. Cod. 69 1. 

Hence it is manifeft, that it was not thought a layman was ia« 
capacitated to be the pernor of tithes from any incapacity in bis 
perfon, but from the nature of the thing granted, which being 
efteemed in thofe days as the peculiar revenue of the church, and 
laymen being under fo fevere penalties prohibited to hold them, it 
is no wonder the common law, which in many inftances admitted 
the authority of the canon law in thofe times, (hould hold the 
pernancy of them by a layman as unlawful. 

But, flnce a layman may claim an exemption from payment of 
tithes by real compofition as well as by a modus^ why Oiould not 
he prefcribe to the exemption as well in one cafe as the other } 
tliere is a plain difference ; for when he prefcribes in modo decimandi^ 
the compenfation to the parfon roanifeftly appears in the prefcrip- 
tion ; and if no advantage to the parfon appears, the modus is not 
good ; but, if a man (bouid be allowed to prefcribe in a non deei* 
mandoy without (hewing any confideration at all, it would be 
liable to great abufe; and it is not fo great a hardOiip for a tempo- 
ral perfon to keep the inftrument of his real compofition, when he 
knows it necelfary he (hould do fo, as it would be mifchievous to 
ihe clergy, if that was not requifite ; for a compofition by a parfon 
and a fucceflbr for fome years might foon give pretence to fet up 
^ prcfcfiptive sight* 

adijr, 
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f-^o. 2^^y» Another reafoii> ivfay a Isyman {hoold tot prcTccibe 
., ■ ,, .1, agaiud a by impropriator any more than againfi an ccckfiaAical per- 
fon, is becaufe a lay impropriator rouft claim under a fpiritaal or 
Gcciefiadical perfon ; for every., patentee of the-crown^ who can lay 
claim to tithes, mufi claim them by virtue of the ftatute 31/2.4 
c, 13. or other (laiute for the diflbiution of leligious houfes. 

The iUiute 31 //. 8, is the firft ad of parliaaoent which enaSed 
that the king and al] pe^rfons who (hould have any maaars, lai»is» 
Is'c. belonging to tlicrcli^ous houfes thereby diiTolved, fiiouM bold 
ami enjoy cliC fame freed and difcharged from ibe payment of titbes> 
in as full and ample a numner, as the abbots, i^c» had the (ameat 
ijie tiuie of the diflbiution. 

Now it i$ well known, that none of tliofe religious per£jns 
could be exempted from the payment of tithes, but by order, the 
pope's bull) cumpofition real, prefcription, or unity of pofleflioo; 
and every patentee of the crown, that is, every lay impropriator, 
mull allege a title to the tithes be demands by grant from tk 
crown of fume reSory, vicarage, or other tithes, which were part 
of the poflfeflion of fome jreligious houfe, which came to the crown 
by that or fome other ftatute ; and therefore, as Lord Hobari ixf% 
in Skde and Drah*s cafe, f. 296, if a temporal perfon fucceedi a 
Spiritual perfon in difcharge (and it is the fame in perceptioa of 
tithes) it is to be reckoned in a fpiritual perfon, and not in a tem- 
poral ; and, confequently, a man who could not prefcribe againft 
an ecclefiaftical perfon, cannot any more prefcribe againft a paten- 
tee, who derives his title from and under him, and is in the nature 
of bis reprefentative. 

As to tha authorities in the cafe, it is agreed, that there has not 
been any determination againft the plaintiff; the cafe of Bafm 
and O^tvf was rather in favour of the plaintiff; for though the 
court was divided upon the circumftances of the cafe about tnakii^ 
a decree,, or leaving him to law, the plaintiff brought his a&ioo 00 
the ftatute 2 & 3 E^fw. 6: 13. which was tried before chief juftke 
Raymond^ and recovered ; and the othet two cafes mentioned, 
Meadly and Tondins^ Pofih. 7 ^* 3. and Talb^i and Salmm% 
1736, feem authorities for the plaintiff; for there the leifeeof 
the dean and canons of Windfor^ and the leffee of the biOiop of 
Coventry and Litchfield (though laymen) bad decrees for the titbeii 
although a conflant non-payment was infifled on. And what dif« 
ftrence can there be in the reafon of the thing, betivcen a lay 

lelice 
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fclTee aod a by impropriator, if the prefcription is allowable only, 1739* 
bccaule be is a layman, and not an eccleriaftical perfon ? > ■ 

There are two cafes, of which my brother Parkir hath given 
himfclf the trouble to get copies ; they may be fit to be confidered 
on this queftioa* 

The firft is the cafe of Mcd^j and Talmy^ Pajch. 7 W. 3. where, ^"r^^ »^'9- 
in the plaintiff, as leflee of the re6lory of Leominfier in the county 
of Suffix^ exhibited his bill againll the defendant for titlie of corn 
and grain growing on his land in the liitd parifh, and firggefled 
that the defendant pretending his lands were exempted from t\\€ 
payment of tithes, refufed to difcover how they were fo difcharged. 
The defendant, by his anfwer, infifted, that his father in tlic 
year 1652 purchafed the lands in defendant's occnpation of one 
H^lUmn Cooper of Maidflone in Kenij which in the pnrchafe deeds 
were mentioned to be free from the pa} ment of tithes, and con- 
teyed ^s fuch; but the ancient deeds were loft or miflaid, fo that 
he could not fet forth by what ways or means ihcy were exempt. 
The caufe coming to be heard before chief baron PFard and jut^ga 
Liit. PcwiSf then a baron, on reading tire purchafe deed 1652, 
and great debate, the court did not think fit to decree for the 
plaintiff without a trial ; and propofed that an adion ffaould he 
brought on the fiatute 2 Edw. 6. r. 13. which the plaintiff de- 
dining, the bill was difmiffed, by confent, without cofts. 

It is probable that the defendant had a legal exemption, which 
the plaintiff was confcious of, but thought to take advantage of 
the lofs of the defendant's der d, whereby he was difabled to make if 
out ; but the court, not favouring his defign, chofe to difmifs his 
bill without cods. 

The fecond cafe brother Parker hath copied out, was the mayor, 
aldennea, and burgeffes of ff^arwUky againft Lucas^ Trin. 9 Anne^ 
and heard 5th July lyio. The plaintiffs fued as impropriators c^ 
the rcdory of St. Mary in JVarwick for the tithes of two clofes 
called ih^ Upper Fryers \ tiie defendant admitted the plaintifh en- 
tilled to the redorial tithes in the parifli, except of thpfe t«a' 
clofes, which he infifled were the fite of the raanfion-houie of tht 
latediffolved friers preachers in the town of IVarwicky which came 
tb the cfown by tlie diffolation of the faid houfe, and were freed 
fjrora the payment of tithes by virtue of feme prefcription, buU, 
aTdcff or other lawful means, and had ever (ince been holden free 
/Sndro payment of tithes to the reftor or vicar ; and that the mo- 
^a/ler), being a fpirituai corporacioj3, were capable of being dif- 
charged 
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1739* ^^^S^^ ^y prercription ; and upon debate the bill was AitmStibf 
. the court, with the plaintifT's confent, with moderate cofls. 

In thefe two cafes it does not indeed appear diredly, whether 
the defendants could make out a legal difcharge, or not ; it \ras 
probable that they could ; and the plaintiflfs thought it To probabiC) 
that they cared not to try that point, buf confented that the bills 
(hould be difmifTed ; but they are far from (hewing the opinion of 
the court, that a bare prefcription could be fet up againft a lay im^ 
propriator, any more than an ecclefiaflical perfon ; for, if fo, the 
bills ought to have been difmifTed with coils without more ado. 
But, as where an ecclefiaftical perfon fues, if the defendant has a 
probable ground of difcharge, it is not proper to decree againft it, 
without putting it into a way of examination, which the court 
feemed willing to do in thefe cafes ; but the refpedlive plaintiffs, 
doubtful of the iflue, chofe rather the bill (hould bedifmiffed. 

But for the clear illuftration of this point, it may not be ioi« 
proper to confider in what cafes a defendant ^ay be difcharged by 
prefcription, and in what not. 

Where any man occupies lands which came to the crown by the 
di(folution of religious houfes by virtue of the (latute 31^.8. 
or (latute 32 H. 8. it is manifeft he may infift upon a difcharge 
by prefcription ; for fmce the religious houfes diflblved by thofe 
ilatutes (being ecclefiaflical bodies) were capable of a difcharge 
by bull, order, or prefcription, the patentees of any part of 
the po(fe(Iions belonging to any of thofe houfes are enabled by a 
fpecial claufe in the a£ls to enjoy the fame aequitled and difcharged 
of the payment of tithes, in as full and ample a manner, as the 
ecclefiaflical perfon enjoyed them, at the time of fuch diOblution, 
fjc. And by the (latute 2 Ed. 6. c, 13. no perfon (hall be com- 
pelled to pay tithes for any lands, ^c. which by the lay^s and 
ilatutes of the realm, or by any privilege or prefcription, are not 
chargeable with the payment of them. 

Secondly, A fpiritual perfon, or the king, who is perfona facra, 
being capable of tithes in pernancy, is capable of prefcribing tobe 
difcharged of the pa)^ment of tithes. 

That a fpiritual or ecclefiaflical pcxfon may fo prefcribe, is re* 
Supra, folved in thebifliop of fVinchefter's cafe, 2 Co. 44. Cro. EUz. 511. 

fo it is in Richard bifhop of Lincoln* s cafe, Cro. Eliz. 216. i RqU. 
264. Mo. 435. 618. Tilv. 2. Cr^, Eliz. 785. fr. Jon. 368. 

That 
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That the king may likewife prefcribe in a mn declmando^ ap{>carS| ima 
%2Ajf.2S' loH.T.iS. Afi. 483. Sii. 127. ff"- Jon.^Hj. 
HitL 60. and in many other books. 

But I know not that it has been allowed in any other cafes. 

It was infiRed on in the cafe of Sydowne and Holmes^ Cro. Car. Supra 479, 
422- ff^. Jon. 368. 1 Roll, Abr. 654. 

The plaintiffs in prohibition furmifcd, that the prior of BredJaU 
was feifed in fee of lands in his poffeflion, and he and his prede- 
ceffor time out of mind till ihe diflblution of the priory, by fla- 
tute 27 //. 8. ;. 20. held them difcharged of the payment of tithes^ 
and by patent the lands came to Edward Battel and to the 
plaintiff as his leflee, and it was inflfied, that the prior being ca- 
pable of tithes, and of being difcharged by prcfcription, the plain- 
tilT ought to have the benefit of the difcharge. But by three judget 
it was refolved, that the prior, being capable of difcharge by pri* 
vilege, as well as by grant or compofition, it (hall not be intended 
to be a difcharge by compofition, but rather by privilege, which 
was the general courfe of exemption, which privilege was gone 
by the dilfolution, and, confcquently, the plaintiff ought to pay 
lithes; and a confulcation was awarded. And RoUe faid, it had 
been fo refolved 7 Car. in the exchequer, and in another cafe 
1 1 Car. by the fame three judges. 

The like refolution was in the cafe of Wrtght againll Gerrard^ Supw. 
Hob. 306. fV. Jon. 2. where the plaintiff infifled upon a difcharge 
by unity of poffefiion of a farm called Downbally and of the it&oty 
impropriate of the fame parifh, both which came to the crown by 
flatute 27 H. 8. c. 2o. and the plaintiff claimed the farm, as the 
impropriator did the reflory, by grant from the crown ; but a con* 
fultation was granted. 

The like refolution was in the cafe of Bowks and AtkinSf i Lrv. 
185. 1 Sid. 2^0" 2 Keb. 23. 60. /^J2. where debt was brought 
on the ftatute 2 Edw, 6. c, 13. againft the leffec of All Souls college, 
who infilled, that the prior of Abingdon^ and his predeceffors, held 
the lands time out of mind difcharged of tithes till their alienation 
to the college of All Souls ; but it was unanimoufly agreed by tbo 
whole court, that the college, being a temporal corporation, could 
not prefcribe in a non decimando ; and it was (aid in that cafe, that 
this point liad been refolved in the cafe of Sydowne and Holmes^ 
which was confidered as good law in all the courts of Weflmtnjler. 

There are many determinations in the matter in queRion, and 
much ftronger than the prefent cafe, and it appears, that rio dif* 
ference was made between a lay impropriator and a fpiritual pcrfon ; 

for 
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ft 

'7S9« (or the ground and reafon why fuch prefcriptioh is not gpbii il 
' not in refpcfl of the perfon againft whom the prefcription it al^ 

leged, but in reTpefl of the perfon prefcribing, becaufe a kymaif 
is not capable fo to prefcribe, though an eccIeGaftical perfon may. 
And this is confirmed by all thofe cafes, where a modui is infiSei 
on for the difcharge of the tithe of hay, corn, (sTr. becaufe it is 
fpent for the fodder of their cattle, the mafintenance of their fami- 
lies, i^c. which was always difallowed, becaufe it amounts to t 
{)refcription in a non dedmando^ Mo. 683. And fuch modus wai 
difallowed for the fame reafon, as well where Sir H. fFaber^ a 
lay impropriator, libelled for the tithes, as where the parfcMi of 
the pariOi fued for them ; and after an argument at bar a confulta- 
lion was granted, becaufe none can prefcribe in a non dedimnuhf 
Cro. jfac. 47. and maffy cafes might be cited to the fame purpole. 

Soi where the king prefcribes to be difcharged of the payment 
of tithe (as he may) his patentee, being a lay perfon, cannot dofo, 
as was refolved 1 1 Car. where, in a prohibition, the plaintiff de* 
dared, that king Edw. 6. was feifed in fee of the foreft of Save- 
SMpm486. nach^ in the county of ^/7/j, and twenty acres of wood parcel of 
the fame foreft, and held the fame time out of mind difcharged of 
the payment of tithes, and granted them to the duke of Somrjtt^ 
and by mefne conveyances the twenty acres of wood came to the 
plaintiff, whom the defendant fued for tithes. The defendant 
pleaded, that the twenty acres were not parcel of the foreft, and 
afterwards by verdi£l it was found they were. But it was refolved^ 
that the alienee of the king could not have advantage of this pre- 
fcription in a non decimando^ for a real compofition of other a»- 
fideration ; for fuch difcharge (hall not be intended without fhew- 
ing it fpecially, and then the grantee of the crown cannot be 
difcharged ; and in cafe the grantee of the king caanot prefcribe 
in a non decimandc^ although he claims under the crown, which 
was exempted by prefcription from the payment of tithes, it may 
be juRly inferred, that he cannot do fo in any other cafe; and that 
the law will not allow any perfon to prefcribe in that manner, OD- 
lefs it be a perfon ecclefiaflical or facr^, as the king is, who w« 
enabled to hold tithes in pernancy, or unlefs he be within the ex* 
emption created by the flatute 31 //. 8. or 32 H, 8. 

By the words of the anfwer it looks as if fome ftrefs was lail 
upon the parifh being exempt in this cafe ; for the anfwer fayi^ 
that no fmall tithes, or any fatisfadlion or compofition for the 
Xaxn^ were ever paid by or demand^ from the (defendant or any 

ludev 



CASES. 769 

under whom lie claims, or from any other owners or occupiers of I739# 

lands within the town of Bury St, Edmunds \ but the counfel for -^ - ^ »<> 

the defendant did not infift upon this, nor indeed could they with 

any colour do fo ; for hefides, that it appears by the depofitions 

in the caufe, that fmall tithes hnd been paid by feveral ofihein-^ 

habitants there, it was refolved in the caTe, Huhs ^nA Pf'oodejcn^ Supra 550, 

T.bW.^M, 4-^^.336. Cartk. -i^)!. Salk. 65^. Si/n. s6q. 

that a cu(\om to be exempt from the payment of titl.es could not 

be alleged in a hun Irtd, much Icfs in a parifii ; but it niuft be in 

a county or xwpms^ fuJi as the wiid of AV///, and iheie only for 

things not due of common right, as for wood, dsfr. And therc«» 

fore a cuftom alleged i'^ the hundicd of HuntfpUl to be free from 

tithes for the agiflment of barren rattle, was, after a vtrdit^ for 

the plaintiff which found the cuflotn, hoMen to he a void cuftom, 

and a confuitarion was awarded, which was a farther authoriiy io 

confirmation of the general maxims of law, that a layman cannot 

prefcribe in a non deciniando, 

Thiidly, Another reafon may be given for the difallowing of 
the defence fet up lor the defendant in the preftnt cafe, in that tho 
defendant does not allege any particular ground of difcharge, but 
only faith, that no fmall tithes were ever paid or demanded for his 
lands, and therefore after fuch length of time, and fo long enjoy« 
inent of lands free from payment of tithes, a legal difcharge mui^ 
be prefumcd, and it niiill necefTarily be intended that the fmall 
tithes were aliened or relcafed to the owners of the land, by thg 
perfons entitled to the inheritance, though the conveyance, or r^« 
leafe, or other legal difcharge, be loft or deftroyed. 

I agree, that in courts of equity the fame formality is not re^ 
quired as in pleadings at law ; but the fubftance of the matter 
alleged for the exemption of the defendant ought to be (hewn with 
fo much certainty at leaft, as that the court may fee what is in(ifte4 
on, and dired the fame to be tried or examined. In cafe a prefciiptipa 
is relied upon, the defendant ought to allege the prefciiption ia 
fuch a manner as that it may be tried. In this cafe the defendant 
does not fo much as fay, he is excufed by prefcription : he fays, 
indeed, no fmall tithes were ever paid or demanded, which may bo 
evidence of a prefcription ; but in all cafes where a prefcripiiv^ 
right is infifled on, that is the matter which muft be tried \ and caa 
the court dire£l a trial of what is not alleged, or where that only i« 
alleged that may be fomc proof of it, or whence it may be inferred J 
piuch lefs, whether any legal difcharge gcacrally, or whether any 
VOL. 11 • 3 P conveyanco^ 
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CASES. 
M. i3&Tr. 14 Geo. II. A. D. 1739-40. Scac 

Gra/wici v. Uttermare. [MSS.j 

TliLL by an executor of a refior for arrears of tiebes. The de- 
fendant admitted, that he never accounted with the plain- 
tiff's teftator for his tithes» (for which he compounded with him 
at 8 1. a year) becaufc the late reflor was indebted to him in divers 
fums particularly mentioned in the anfwer, which amounted to 
more than the fum due for the value of the tithes ; that the defoh 
dant had often prefled the redor in his lifetime, and the plaintiff 
fince his deceafe, to come to an account, which was never done. 
The plaintiff replied ; but no witneffes were examined on either 
fide, fo tliat the caufe came to a hearing on bill, anfwer, and re- 
plication. It was obje6ied for the plaintiff at the hearing, that 
no reference could be made to the deputy remembrancer to flaie 
any account as to the fums claimed by the defendant, becaufe they 
did not relate to tithes, for which only the bill was brought, but 
related quite to a foreign matter ; nor ciHild the deputy reinein- 
brancer in taking the account as to the tithes make any allowance 
to the defendant for thefe fums ; becaufe the defendant ought to 
have exhibited a crofs-bill, or at leaft ought to have examined wit- 
neffes, and proved his pretended debt before the hearing. But 
the court thinking it confonant to the rules of natural juftice, de^ 
creed a mutual general account to be taken between the panics. 
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H. 14 Geo. II, A. D. 1740. In Cane. 

The Archbifliop of Tork^ and Doftor Haytery v. Sir Miles Stapktm 

andotliers. [2 Atk. 136.] 

'T'HE archbiftiop of Tori was entitled in right of tb6 church to 
the re6lory of All f ton in TorhJhire\ and in 1733 granted a 
leafe for three lives to archdeacon Haytery who made a derivative 
leafe to one Taylor \ and this bill is brought by the archbifhopand 
do£lor Hayter for an account of tithes in kind, and to eftabliih the 
cuftom of fetting out the corn in ftooks or flacks. 

It was objcded, that there is no foundation for this bill, becaufe 
doftor Hayter^ having made a leafe to Taylor^ i% not entitled to 
any account, and cannot maintain a bill to cftablifh a cuftoni of 
fetting out the corn in ftooks or flacks, which is a mere right. 

in lcafc> as fuch a biH prevents collufioo between the leffecs and occupiers. 

Lori 
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Lord Chancellour. — lam ofopinion» tbe bill to eilabliDi the 1740. 
cufiom is well brought; and that the parfon, who is entitled to ^ 

the inheritance, is properly made a party notwithfianding the tithes 
themfelves were out on leafe at the time for which the account is 
prayed ; for otherwife it might introduce great inconvenieiicies 
by a collufion between the leflees and the occupiers ; and that a 
bill may be even brought, without praying an ac( ount, to eftablifli 
a mere right only, appears from the common cafe of bills for efta« 
blifhing moduftSy and therefore I Oiall dired an ilFue to try the 
cudom of the (lacks or ftooks. 

The courfe of proceeding in the court of exchequer, is to decree 
an account of tithes to the filing of the bill, but it will be time 
enough, when the caufe ccmes back after trial, to fearch for pre« 
cedents here in tithe bills, though I know the rule of this court 
in general is, where an account is dirc£lcd, that it fhall be carried 
down even to the time of the maflcr's report, and not to the filing 
of the bill only. 

The plaintiff could not properly amend his original hill by filing 
new matter which has arifen fince the original bill, but ought to 
have brought a fupplemental bill ; but then the defendant Ihould 
have taken advantage of this defefl in foi m by a demurrer, and it is 
too late to make the objeRion after he has anfwered. 

Next, with regard to the matter of right, as to lands for which 
an exemption is infifted on, againft a demand for tithes in kind, 
though the charge in the bill is general, yet in the anfwer yoii muft 
[hew the particular exemption of the particular clofes, which is not 
lone in this cafe. 

The queflion of right is upon an exemption claimed of all 
the lands that did belong to the monaftery of St. Mary in the 
neighbourhood of Tork^ which was one of the greater abbies dif- 
folved by flat. 31 f/. 8. 

It is certain they are difcharged in the hands of the crown, and 
their grantees, in the fame manner they were in the hands of the 
monaflery at tlie time of the difTolution ; but the evidence of this 
exemption depends upon ufdge ; now it has been vtry rightly 
'aid, that a poiterior ufage is evidence of the antecedent, and has 
)een always allow<fd fo in cafes of this nature, for what other evi« 
lence can be had ? 

It has been obje£led, that there has been unity of pofTefTion of 
'he lands and the tithes in the Stapkton family, and that occafions 

3 D 3 the 
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1740« the obfcurity, and accounts for the non-payment of tithes; bat 
■ ■ the ancient leafe produced by the defendants, \vhere there is a 

covenant, that one of the anceflors of this family (hall hold tithe- 
free, is an aniwer to this objeflion. 

The next queftion is, as to the real compofition for main mea- 
dow of about 200 acres, in which it is infifted, five acres, called 
Tiihf-acres^ are fet apart in lieu of tithes for the reft. 

It is very natural to think that the denomination of Tttht' 
acres^ arofe firft from thofe" acres being fet apart from the reft io I 
lieu of tithes; and it is a (Irong circumdance in favour of the 
defendants, to (hew that this meadow is exempt from tiihes. 

It has been faid, and ver)- rightly, a. modus to take part of the 
tithes for the whole could never have been at any time a fatisfafiioo 
for the whole, and has always been holden a void cuftam. But in 
this cafe it is impodible to favt whether three hur^dred years ago 
five acres might be a fuflicient compofition for the tenth part of 
the whole ; and therefore the objedlion fails as to the inequality 
between five acres and two hundred. 

There are fo many obfcurities that the court cannot determine 
clearly, without diie6linga trial at law; for a jury will have much 
better opportunities of unravelling this difficulty ; and a view of 
the lands thcmfelves, and the boundaries, i^c, will cfTccSlually quiet 
this queilion. 

Firft iifue, as to the manner and method of tithing. 

Second iflue, as to the exemption. 

Third iflue, as to the real compofition. 

H. 14 Geo. If. A. D. 1740. Scac. 

Sneyd v. Utnvin. 

Hop' ^o^ R^ ^^ ^y *^^ reflor of Hennwgham Sible in EJfex for the tithes of 
«»«'* «•! hops, claiming them to be fet out by the tenth meafurcor 

weight after they are plucked from the binds, and before tlieyare 
dried and packed. The defendant faid, that he had tithed the hops 
by fetting out the tenth pole, and had fevered the binds from the 
roots, and dripped the vines off the poles, and left them on the 
ground ; and he infilled on an ancient parochial cuftom, to fet them 
out in that manner. 

Upon reading the decrees in Chiity v» Reeve^ X 2th July^ Tr.^Ja. 2. 
Git V. Ptrch^ 17th Nov. 1698, and iith May 1704, and BHJss. 

ChandUh 
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Chandler^ i8tb Nov. 1720, the court decreed a trial at law by a 174.0. 
fpecial jury upon this iflue, '* Whether by the ufage in the pariQi, - 
hops arc to be tithed before they are picked from the fldlk ?" A 
verdi6l was found again ft the cuftom, and the defendant was or- 
dered to account (^). 

H. 15 Geo, II. A. D. 1741. Scac. 

Lake V. Brut on. [MSS.} 

'^pHE defendant fct out the tithe of wheat, and plaintiff's fcrvants Thcparfon 

came with a waggon and horfcs to fetch it away ; but the "bligcd to 

waggon being three parts loaded with tithe-corn from other pcrfons ""'o-*^ •"» 

grounds, the defendant admitted he did, as he had a right to do, the lirheshe 

obfiru£l and hinder the plaintiff's fcrvants from taking the tithes fo "o^aed* 

fct out, unlefs they would lirft unload what they had fo brought ^»"om one 

from other perlbns grounds ; which they refufmg to do, the tithes nfliioner* 

were left and periihcd on the ground, the plaintiff refufing to fetch driycsirinta 

them away at any fubfequent time, though often fent to by the de- ^^e groundt 

fendant, who therefore infifted he ought not to account with the parilkioacr. 
plaintiff for the value of fuch tithes. — Defendant decreed to ac- 
count with CO As. 



Tr. 15 Geo. II. A. D. 1741. Scac. 

Runwey v. fFillls. [MSS.] 

T) ILL for tithes.— ;The defendant infifted, that on fuch a day what not » 
(before the bill was filed) he tendered to the plaintiff 26 1. and K«o<*f««*«f- 
upwards, and dcfired him to take thereout what he pleafed for his 
tithes, which the plaintiff was at liberty to do, and might have 

(J) Some years afterwards a bill was filed foy the fame plainrifF againli the above 
defendant's fon, ftatin)^; the above decree, and verdid, and that the court rcfufed a new 
trial, and that ncverthclcfi the dcfcnciant lefufcd to fct out the tiihc of hops, as by law 
he ought. The defendant admitted by his nnfwcr, that he picked his hops in different 
]>arcels, ti'z. bright and brown ; that he marked cveiy tenth hill (hat had hops on it, 
and fct it out for tithe ; and that he caufcii his own hup« and thofe on the faid tenth hilti 
to be picked, fcparating thofc on fuch tenth hills from his own nine parts, but not di- 
viding them into bright and brown as he did his own, and that the plaintiff refufcd to 
tjikc the faid tithes. The couit declared, that the method of tithing hops infifled upon 
by the defendant is not the legal methcd of tithing them, but that the hops ought to 
be picked and gathered from t^.e llalks or binds before they are tithable, and the dc- 
ieadant was decreed to account. SneyJ v. Unwirif Tr. 1752. Scac. 

3 D 4 done. 
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t^4t. done, if he would, but which he refufed to do. And he laid, that 
"* for peace fake and to avoid trouble and expcnce he was ready and 
Ivilling^ and by his anfwcr offered, to pay the plaintiff 10 1, in fuD 
for bis demand, if the plaintiff would accept the fame, which he 
believed was more than was really due. Bat not offering to p^yit 
with coils, the plaintiff applied to the court, declaring he was 
Willing to accept that fjm with his cofls, but the defendant refufed 
to pay it with cods. Tlie court on the hearing declared, that neither 
of the tenders was a good and fufBLient tender to bar (he plaintiff, 
and decreed an accouni with cods. 



H. 16 Ged. 11. A. D. 1742. Scac. 

Crabb v. Hayne. [Decree-book, fo. 524.] 

Th^fa^fon "D^^L by rc<^«r f^r the tithe of hay, charging that the dc- 
inISe"w^*'" fcndant fct out the tithe in grafs- cocks only, and refufed to 

tirhc-graft permit the plaintiff to make it into hay upon the ground which pro- 
thtf hnds duced it. The defenlant admitted, that he cut 160 acres of gn(i 
iittct itf*^^* ^"<^ made it into h^y, and duly fet out the tenth part thereof for the 
plaintiff as foon as the grafs fo cut was fit to be made into grafi- 
cocks, and that fetting out the tithe in that manner is according to 
the ufual cuftom time out of mind pradifcd in the parifh : but he 
knew not that the plaintiff had any right to make fuch grafs-cocLs 
into hay on his (the defendant's) grounds, whilft he wasufingthc 
fame grounds for making his own hay thereon, and that the 
plaintiff was not either by law or by cuflom in the faid parifh en- 
titled to fuch right, by reafon that fuch confufion of properties and 
other iiiconveniencies would arife therefrom, as would make fuch 
cuflom (if any) abfuid and void : that in cafe the plaintiff had any 
fuch right, he fhouid have put it in execution ; and if the defendant 
had obflrufled him therein, then, and not before, he Ihould have 
applied for fuch remedy thereon as the law direfied ; but that the 
plaiiitiff never attempted to put fuch right into execution. He ad- 
mittcd, that he refufed to let the plaintiff ^s agents or fervants make 
fuel) grals- cocks fo fet forth into hay on the ground which pro* 
duced the fame, by reafon of the inclemency of the feafon for hay* 
making, and the inconvenience and damage that muft haveaccn^d 
to the defendant therefrom, both with rcljpcft to bis own hay and 
the ground whereon it was to be made. 

At 
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At the hearing the court declared, that the plaintiff was entitled 174a. 
to make his tithe-grafs into hay on the defendant's lands where it ■■ 

grew, and ordered the defendant to account for the value thereof. 

Tr. 16 Geo. II. A. D. 1743. In Cane. 

Smith V. If^att. [2 Atk. 364.] 

^I^HE bill was brought by the reQor of aparifh in Ejjex^ for the Pbtarociate 

tithes of potatoes fown in great quantities in the common fjth!^" 
fields, and therefore claiming them as a great tithe. The de- 5*»ou8:^fo^ 
fendant, the vicar, infixed that notwithOanding the potatoes were quanutiei. 
fown in fields, they fiill continued a fmall tithe, and the quantities 
made no difference. 

Mr. Qarhe for the plaintiff cited Hutt. 77. UvedaJe v. TindaU^ 
Cro. Cur, 28. S. C. and Degge*s Parjm^s CounfeL 177. in order 
to (hew that the quantities made a difference ; and that whea 
potatoes are fown in gardens, they are a fmall tithe, and when ia 
fields, a large tithe. 

The cafes by defendant's counfel to prove them a vicarial tithe» 
were /^a//«. 209. 220. Moore '^o^, i Fentr, 61. 2 Ket^ 612. CompL 
Incumb, 392. 3 Lev. 365. Parry againft the bifhop of London^ 
Hilary xtxm 1705. //^///> againfl Pj/Vi and others, f>^. 8, 1708. 
fupra. 

The Attorney General faid, it would be a great inconvenience to 
the people of England^ if the rule which is laid down for the 
plaintiff, (hould be eflablifhed, that quantity will denominate 
potatoes to be a great tithe. 

Lord Chancellour. — The queftion is, Whether potatoes planted 
in fields, are great or fmall tithes ? 

Potatoes in their nature are fmall tithes ; then the queflion will 
be, whether they receive any alteration of their right, by cul- 
tivating them in greater or fmaller quantities ? V/hen the diftinfiion 
of great and fmall tithes was at firft fettled, probably, it wai 
upon this foundation, that the former yielded tithes in greater 
quantities, and the fpecies of tithes, which were called fmall, were 
produced but in fmall quantities. Though it might be arbitrary at 
firft, yet it has grown into a rule, and fixed fo, for the fake of cer- 
tainty ; nor is there any authority cited, where it is faid to be de- 
termined, that the rule of tithes ihould depend upoa quantity, anA 
not upon iti^ nature of them. 

5 i» 
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1742. ^" ^^^ ^*f^ of K/n/and Tindaly Cro, Car. 28. and in //j///. 78. 

*— it is fo laid down indeed, but there was no judicial detcrroination ; 

and in IVhartnn againft Lijle^ 3 Lev. 365. and 12 Mod. ^\. lord 
chief jufticc Holt did hold that the tithes (hould be determined, 
whether great or fn.all, from their quantity, and not their nature ; 
but the judgement was contrary (^). If this fort of root (hould be 
called fmall tithes, when planted in gardens, and great, when 
planted in fields, it would introduce the utmoft confufioo, and 
mu ft vary every year in every pariOi. If the quantity will cam 
fmall tithes into great, why will it not turn great tithes into (mall, 
when the quantity of great tithes is but fmall ? 

An objedion has been made, that if this rule (hould hold, it 
would put it in the power of the occupier to change the property. 
To which I anfwer, fo it will, for tithes are a (I u6luating uncertain 
inheritance, and depend upon the coui(e of hufbandry ; for a man 
may turn arable into pafture, and then the tithe, being agiftment, 
is become a fmall tithe from a great one. Therefore, I think, is 
there is no judicial determination againft this, I am warranted in 
my opinion, that the tithe of potatoes is a fmall tithe. [And his 
lordftiip decreed accordingly, that is [f)^ he difmi(red the original bill 
that was filed in this cafe, but without cofts, and decreed an account 
for the vicar on the crofs-bill. j 

M. 16 Geo. II. A. D. 1742. Scac. 

Lamh v. Tatter/all [2 Wood's Deer. 418.] 

TJILL by the reftor of Chifjiead in Surry for tithes {inUral.) of 
corn, and praying, that the cuftom ufed in that parilh of 
tithing wheat in the fliock might be eflablifhed. The defendant 
faid, that he had duly fet out the tithes of his wheat in the Oieaf, 
and given the plaintiff notice to fetch the fame away, which he 
had refufcd to do ; and he denied, that there was any cuftom in 
the parifh of tithing wheat by the (hock. An ifTue was direfledto 
try, whether the cuftom of tithing wheat in this paiiih, was by 
the fhock, or not ; and the vcrdift of the jury negativing the 
cuftom, the bill was difmifTed as to the tithe of wheat, with cofls, 
both at law and in equity. 

(r) And note, IIo// abfcnted himfi If wlicn the judgement was given, whence ih* 
chancellour inferred according to one report of this cafe, (6 Bae. y-]kr, 732. Srh ectt) 
]ord Uolt*s confcioufncfs of his inability to fupport his opinion. See the iame reauik 
\>y lord C. B. Crmynty fupra 754. 

(/) From a manufcript in the pofleflfion of Sir J, MitJ(,rJ, 
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1742. 

H. 16. Geo. II. A. D. 1742. Scac. 

Chapman v. Keep. [2 Wood's Deer. 4H'] 

TJILJ, bv the reftor of Stratfieldfea in Hants for tithe-agiftment An agift- 
of fliccp. The defendant dated, that he held a number of jl^n'ot duc^ 
farms in the pari(h» one of which was his own, and the reft he rented ^"^ !a^^^ j 
of another pcrfon; and he fet forth the refpedive values thereof, on lands 
and the numbers of the fliccp which he had agifted thereon ; but paid tithe* 
faid, that he could not fct forth a particular account of what profit ^J^^^\^ 
he had made by wintering or fattening fhcep, not having kept fame year. 
any account thereof; and that the reafon why he did not keep an 
account of, or pay the plaintiff the tithes. of fuch flicep as he had 
wintered or fattened, was, bccaufe all the faid fhcep, which he 
had fo wintered or fattened, were agifled and fed on lands which 
bad paid tithes of corn or hay to the plaintiff in the fame year ; 
and that there had been no iuftance in the faid parifh of tithes being ^ 
paid or demanded, either by the plaintiff or his predeceffors, for 
flieep wintered or fattened on lands which had paid tithes the fame 
year; and he infiftcd, that no tithes are due by law for fuch (heq>. 

The plaintiff replied ; the defendant rejoined ; and witncffes were 
examined on both fides \ and upon hearing counfei on both fides, 
and reading the dcpofition oi PVilUam fValtis^ and upon full debate ; 
the court ordered the bill to be difmiffed, with cods, fo far as it 
related to the agiftment tithes of (heep fed on ftubbles and fields 
mov/ed, which had paid tithes of corn or hay the fame year to 
the plaintiff. 

But the court ordered the defendant to account for the agiftment 
tithes of (heep brought into and fold out of the parifh, which had 
not paid to the plaintiff the tithes of wool and lambs ; and of fuch 
iheep as were agifted in the faid parifh for hire, during fuch time 
as they were' not depafttsred upon ftubbles of corn, or upon fields 
mowed, whereof tithes had been paid to the plaintiff. 

The cofts and further dire£lioDS to be refervcd till after the 
report. 
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1743- 

Tn 17 Geo. II. A. D. 1743. Scac. 

Fanjhaw v. More. [Mr. JoddrcII't MSS.] 

AU711UU1 A BILL was brought by a lay impropriator for tithe of baf »j 

]^^'^mn potatoes againft the defendant, the occupier of the foil. The 

decimamU defence was, that neither the defendant nor any of thofe undn 

a lay impro- whom he claims, had ever paid any tithe for this ground, nor aay 

1"^' ff^<^^ or compofition for the fame. It was faid for the defendnt, 

that the reafon why a layman Oiould not prefcribe in mn dicimaA 

\ras founded on principles which did not hold fince titlies were hf 

inheritances : that now from length of time and pofleffioo time 

was the fame reafon to prcfume a grant from the lay impropriator 

in this cafe, as in cafes of other inheritances : that this wai not 

ufed as a prefcription, but as an evidence of right, and to include a 

prefumption of a grant : that before la) men were capable of titbo^ 

an exemption was not fuHicient to arife from non-payment only ; 

but fmce, it is quite otherwife, and pofleflion in the hands of a 

layman is as good an evidence of a right to tithes as any otkf 

right : that the cafe of Slade and Drake in Hobart is built on veiy 

infufficient reafoning ; and what is faid by him and lord Cob was 

owing to the influence of the times rather than any legal realoD. 

Lord C. B. This is a direQ prefcription in nan dec'maiii^ 
And all the cafes are very flrong, even fince the reformation, that i 
layman cannot prefcribe in non decimando. And whether the fight 
of tithes be in a lay impropriator, or in a fpiritual one» can oaakc 
no difference. This do8rine is exprefsly laid down by lordCtib^ 
lord Hobart^ and Mr. Selden \ and a grant is not to be prefuned, 
becaule it is againft the canons. It has been faid, that the flatnte 
of H. 8. which makes tithes lay inheritances, has alteied the caGe. 
But a prefcription from that time will not be good, and, cob* 
fequently, that Aatute cannot create a right by prefcription. This 
doOrine is not inconvenient \ for grants of tithes may be prefeived 
by enrolment, and therefore are not likely to be loft if due caic is 
taken to preferve them. The cafes to this purpofe are all this wayi 
tVebb V. fVarner^ Cro. Ja, 47 . Slade v. Drahe^ Hob. 296. Cor- 
poration of Bury v. Evansj in this court, 2 P. fVms, 573. In all 
which cafes this point was fully confidered, and the fame was in- 
filled upon as in this anfwer. An a£l of parliament was attempted 
to remedy this by Sir George Heathcote about fifteen yean ago, 

which 
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whtck mircarriecl. I am therefore of opinion that the plaintiff is 1743« 
entitled to an account. « 

Baron Carter was of the fame opinion, and cited Benfon y. 
Olive J 1727, in exchequer. 

Baron Reynolds doubted. 

Baron Clarke, — I know no cafe which defcrves more con- 
fideration than this. For though the authorities againft fuch a pre- 
fcription arc very great, yet the reafon of them grows weaker 
every day. Before the reformation all tithes were ecclefiaflical ; 
and a layman could l)ave tithes by way of difcharge only by the 
grant of parfon, patron, and ordinary. Since that there are many 
other ways both of having tithes and being difcharged from them. 
Since tithes have been in the hands of lay impropriators, many 
perfons have purchafed difchargcs for their particular lands ; yet if 
thofe grants are loft by the common fate of things, thofe perfons 
muft lofe the benefit of their purchafes. And that muft often 
happen though they be enrolled, or any other way be taken to pre- 
ferve them. Very few records relating to the church are even now 
extant. And it will be very hard that time, which ftrengtheni all 
other rights, (hould weaken this. The rcfolution in Hobari feems 
to rae to be very extraordinary, and his rcafons are not fatisfaSory 
to rae. This will render all difchargcs of tithes very precarious. 
It feems very extraordinary that a layman may prefcribe upon a pre- 
fumption of a grant being loft for a portion of tithes in the foil of 
another, even againft the reflor of the parilh, and yet cannot pre- 
fcribe for the tithes of his own lands in the fame way. If there-* 
fore I ftiould concur in this opinion, it will be merely by the force 
of authority ; for I think that the reafon of the thing is ftrong 
againft it. I allow that in general authorities ougiu to prevail in 
law, becaufe great inconventencics and confuflon Will arife from 
overturning eftabliftied rules of property. But in this particular 
cafe the inconveniencies and confufion of property will be much 
greater from purfuing thefc refolutions,than from overturning them. 
Nor will this be of real diflervice to the clergy, many of whom I 
have known undone by this notion, who have brought bills fpr 
tithes merely in expectation of fuccceding by dcfeds in the de- 
fendant's title to his difcharge. 

B. Reynolds and B. Clarke defiring time to confider of it, the 
caufe was adjourned. 

N.B. Judgement, as I have been informed, was afterwards given 
for the plaintiff. 
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«743- 

M. 17 Geo. II. A. D. 1743. In Cane. 

Talbtt V. May. [3 Atk. 17.] 

To a bill for ^HE bill was brought for tithes of a mill, and a plea of imiu 
miUthede- of 6 s. 8d. for the mill, when it was part a com-mill, and 

^^\ P*'^ ^ fulling-mill. In 171 9, the fulling wheels were taken away, 

modus for and a pair of millftones put in their room, and it has been ever 

part a com- Mr. Attorney- General for the plaintiff. — It was anciently a ful- 

mlly and , . ... 

part a fui- ling-mill, and the com-mill and the fulling-mill are now under the 

1* "II 

bufthe dc- '^"*^ *^^^^» ^^^ ^^^ modus Cannot extend to cover a newly ereflcd 

fendant mill, for as it is altered to a corn-miH, it muft pay tithe in kind, 
taken away ^1** Hamet^ of the fame fide, cited the cafe of Ntwie againft 

the fulling Chamberlain ♦, heard firft in the exchequer, and afterwards in the 

put a pair houfe of lords, where it was determined, that every water corn- 

Aones in ^^'' TtiM^ pay corn as a perfonal tithe, 
their room, Mr. Talbot of the fame fide cited 1 Rol. Abr. 656. 

the plea was '^ 

ov«r-rulcd. The counfel for the defendant infifted, that the modus coven 
*Supni596. the mill, let the engine of the infide confift of wheels or ftooes, 
and therefore changing the working part makes no variation, but 
the modus will ftill cover it, as it is a mill, though of a different 
kind. That adding new flones to ancient mills will not alter the 
moduSy nor deflroy it, where the iiones are under the fame roof. 

Lord Chancellour. — The plea in this cafe muft be confidered, 
both in refpeQ to the form and fubilance, and upon either it can- 
not ftand ; for as it is not ad idem^ it is impofTible to know to what 
it is applicable. Heie are three mills charged by the bill to be 
working mills ; the defendant pleads a modus to , one only called 
Birdlep m\\\. All of them at prefent -are ufed as corn- mills, and 
therefore the plea is quite uncertain, if this point could be laid 
afide, which I cannot do. Confider it next upon the fubilance. 
I will confider them as two new corn-niills, but under the fame 
roof. 

Suppofe fird, an ancient mill under a building, worked with 
one wheel, and the owner under the fame roof thinks proper to 
erefl two new wheels, and two new ftoncs, I am of opinion, this 
is to all intents and purpofes two mills, and he cannot cover them 
with the fame modus \ you might as well fay he might ered another 
mill upon the faiuc ilieam, aud call it one mill. 

Suppofe 
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Suppofe two ancient mills in the fame parifli, which paid tithes 1743. 

in kind, and another miller who had a fulling-millj covered with 

a modusy (hould turn it into a corn- mill ; it would prejudice the 
perfon in the other mills, as the newl) «-ere£led one would diminifh 
the trade of three mills, and the perfon fuflcring by thofe 
means, ought to be recortpenfed by the payment of the tithe for 
the mill fo converted. 

The reafon the cafes go upon, why a modus is dcllroyed, where 
two ftones are erefted Inflead of one, is, becaufc the miller can 
grind a double quantity. 

Confider it in another light, — formerly, there were two fulling- 
mills and a corn-mill under the fame roof, and the fulling-mills are 
now turned into two new corn-mills; this is juft the fame thing, as 
if the defendant had ere6led two new mills. 

The fulling-mills can only pay a perfonal tithe, becaufe it is 
only in nature of a trade, but when there are corn-mills, each is to 
pay a tenth difh *. In this cafe, thus much mufl be (hewn, that '*'Qu. 
there was a cuftom in this parifh for fulling-mills to pay tithes, 
otherwife they do not properly pay thcra. The only colourable 
thing is, it was an ancient modus for the land, and the mill 
is but an accidental quality. But it is not pleaded for the land 
only, but as a conjun6l modus for land and mill tod, and therefore 
kt the plea be over- ruled. 

H. 19Geo.IL A. D, 1745. In. Cane. 

Ekin V. Pigot. [3 Atk. 298.] 

rpHB bill was brought for tithes in kind of the manor of Dodrf- 
hall in the pariOi of ^ainton. The defendant inCfts upon a 
modus of 48 1, in lieu of all tithes for that manor. 

The plaintiff's counfcl objcdled that it was too rank, for the 
whole reftory was worth but 33 1. a year in Henry the eighth*s 
time; and the whole dcmefne lands of that manor in queen Eliza^ 
teth*s time were worth but 48 I. a year, fo that the modus was full 
as much as the manor itfclf. 

Mr. Aliils for the defendant cited Chapman v. Monfon. Su^ra. 

The plaintiff proved as exhibits the value of the firft fruks fro-n 
a return made by the augmentation officei and for the r«.ue of 
the manor an inquifition^c/? mortem^ 

Lord 
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1^4.5, Lord Chanccllour.— There is no perfon more unwilling than I 

" ' ■ am to fet afide fuch payments in Hcu of tf thes, but there muft be 

fome ground of law upon which to fupport them. 

The firft objeflion was of its being too rank a modus^ and conre« 

quently could not be time out of mind ; for the manor is now but 

80 K a year, and according to the natural improvement of landi 

from Henry the eighth's time, it ought to have been ten tiroes at 

much, on account of money finking in its value, and lands rifiog 

in theirs. # 

^ The returns from the firft fruit's office, and the inquifition /«/f 

mortem^ though they are not concluGve evidence, yet fufficient 

opon the circiimftances of this cafe, becaufe the defendant has iio( 

produced any evidence to c<>ntradi3 it. 

Taking all the evidence together, this appears to be nothing 

more than a compofition upon agreement, which parfons have Tub* 

mitted to in fucceflion, from time to time, and is merely a perfoml 

payment, not a compofition real, which is fome charge given to a 

parfon upon lands, under a deed to which himfelf, the patroot 

R L'b ^^ ordinarvi are parties, and of a diflferent nature from this. 

>• 1745- The plaintiff therefore muft have a decree for tithes in kind, 

ftl. 275. 

Tr. 19 & 20 Geo IL A. D. 1745. In Cane. 

HardcaflU v. Sdater and others, [MSS.] 

and 
Sir Hugh Smith/on and others v. Hardcajik. 

^^^^\' T^"^ original bill was brought by the plaintiff as impropriator of 
crs of lands the impropriate tithes in the parilh of Cwerham in the county 

ments with- of Yorh^ for an account and fatisfadlion of tithes of hay growing 
luiTr^lh within the faid parifh. The defendants in bar of this demand, in- 
parifli of fifted by their anfwers, there were, and time out of mind had been, 
iogparcciof fcveral ufages or cuflom. within the feveral vills of A, B, C Z). and 
thedcmcf-^ £. lying within the faid parifh of Coverham^ that the owners and 
ges of the occupiers of lands and tenements within the faid vills, had uU 
of a. (hall to pay on a certain day every year (mentioning ir) to the rcaor or 
fuml*7h« i'Tip''op"3tor of ^^ parifh church of Coverham the feveraJ fumi 
is, fomuch following, in lieu and full faiisfaflion of all tithes of hay growing 
for each vin, and renewing within the faid vills; then the anfwer ftates the 
tithM^of^ particular fums that each till was to pay, but as to the village of 
fc^y» i» Coverham there was an exception, that the modus did not extend to 

A^bi. 4r. the demefnes or granges of the monaftery of Coverham. Then the 
\^l. s^q^ anfwer fcts forth, that for the cafe of the faid reflor, the faid 

feverai 
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Ibveral ftims had been always colleded by the cotifiables of the 1745* 
vills. The defendants alfo brought their crofs-bill in behalf of ■ ' ^ ^ 
tbemfelves and the other owners and occupiers of land within the 
faid villsy to e(labli(h thefe modufes infilled upon in their anfwers to 
the original bill. 

Mr. Attorney General argued for the plaintiff, That thefe 
modttjis were void upon the face of them ; for it was unreafonable 
that any one occupier Oiould be liable for all the tithes of all the 
reft, and therefore it could not be prefuraed that all the occupiers 
fhould ever come into fuch an agreement, each to make himfelf 
anfwerable for the tithes of all the reft ; and that feveral modufei 
had been held bad, bccaufe they were to the difadvantage of the 
tenant, as ip the cafe of Buker and Cocker^ Hob. 329. [andyi/^r« 
385.] 1 Saund. 14a. and i l^entr. 3. The court faid t\it modus \n 
Keble 280. would have been good, if it had been laid that quilibet 
occupier ftiould pay, which would have been paying a particular 
fum for each particular perfon^ It was likewife faid that this 
modus was void for the incertainty what each particular occupier 
ihould pay ; and that it is a rule that a modus fliould be as certain 
as the duty it comes in lieu of. 2 Salk, 657* That it was alfo 
uncertain who the perfon was that was to pay ; for that there 
might be feveral different occupiers in one year. It was alfo in- 
fifted, that this modus was void, becaufe of the difficulty the impro« 
priator muft have in recovering it ; for as he has a joint remed^^ 
againft them all, he muft make them all parties to his libel in the 
fpiritual court, or his bill in this court ; and that, it would be im« 
poflible for him to recover, as his bill or fuit would be continually 
fubjedi to abatement by the death of parties. Another objeflion 
was, that this was a rank modus^ for that it was to pay a modus of 
7 1, in lieu of tithe of hay ; whereas it appears by the parfon's 
account, that at the tiiiie of the dilToIution of monafteries, the 
tithe of hay in kind was only valued at 40 s.; and, confequently, 
that as bills to eftabliOi modufes were to be looked upon as bills for 
the fpecifick executions of agreement, the court would not think 
itfelf bound to efla^lifti an agreement for a modus^ which is ex« 
orbitant and exceeds the tithes in kind. 

As to the modus fet up for the village of Coverham^ with an ex* 
ception of the demefnes or granges of the monaftery of Cruerham^ 
it was urged to be void for three reafons. The firft, Becaufe a 
cuftom cannot be laid in a vill, and applied to a particular place 
in that viil only, for it muft extend to the whole vill, other- 

VOL. II. 3 s wife 
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jnic. ^ite it is not the cullom that is laid, as was holden in Pohuv* 
• Hen/loci^ I Fen/r, 97. The fecond, Becaufe it is uncertain what 

fonrsroith ^^^ c^'^ent of the dcmcfncs or granges is. The laft, Becaufe the 
X Lutw, monafiery is within the time of memory. 

The cafe of the bifhop of Hereford \. Payne^ loth Feh. 172?, 
was cited, where the msdufes were laid in the fame manner as berr, 
in the owners and occupiers, and the whole court held, uponiirfeiim 
argument in the exchequer, that them^^i/xwas void, becaufe of the 
confufion it would create in refpe£l of the proportions that each of 
the occupiers was to pay, befides the difficulty the parfon wouU lie 
under in recovering it. 

On the other fide, Mr. Solicitor General Murray argued for the 
defendants, That this is a good modus \ for that it muft be pr^ 
fumed, that at the time of entering inco this agreement, one per- 
fon was owner of a whole vill, and that, confrquently, by the 
branching it out afterwards and dividing it into feveral, the parties 
could not deflroy that modus^ which was originally in its com- 
mencement a good one ; as, where there was a modus for lands 
contained in a park which belonged to one perfon originally, and 
was afterwards difparked and divided out among feveral perfons, that 
was held not to deftroy the modus '^ for the pre fcript ion went to the 
land, and not to the park ; confequcntly, as it was a moiks in 
refpefl of the land, it was not deflroy ed by dividing the land. 
Befides, the tithes, as a fpiritual fee, are gone and extinfi, and 
cannot be revived again ; on the other hand the modus^ which 
comes in lieu of the tithes, is become a fpiritual fee, for which 
the parfon has a remedy in the fpiiitual courts. And it is not 
tieceffary that the parfon (hould make every one of the occupiers 
party to a fuit for this modus^ becaufe each occupier is liable for 
the whole. And in this refpc^l it is like the cafe of a rent charge, 
St is a condition annexed, that no pare of the land (hall be dif- 
chargcd till the whole modus is paid ; and this is no bardfliip upon 
the occupiers, becaufe they purchafed fubje£l to ih\% onus. As to 
the cafe of the bifliop of Hereford and Puyne in 1722, he faid, that 
the modus there was laid in the inhabi'.ants and occupiers, and not 
in the owners and occupiers, as here ; but he faid that the cafe 
came afterwards in 1732 before the court of exchequer, by the 
11 L»ne of the bifhop of Hereford^ as reftor of fVhitchurch^ againft 
ti«c .^juke hi Bridgewaier^ et e contra^ and the modufes were laid 
i v.- c verbatim as ilicy are here, anfl the fame fiipgeflion that fof 
calc of the rc6lor they were collcdcd by the lefpcQive con- 
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flables of each vill ; but this was only laid by way of iniiiiccmcnf, 
as here, and was not Uid as any pa it of the modus. The hi(hop 
demurred on the crofsbili for the eflabliihment of the modufes^ in» 
fifling they were void in point of law : it was folemnly argued, 
and the judges delivered their opinions^r/W/in, and overruled the 
demurrer, and directed ifTues to try the modufrs^ which they would 
not have done had they thought them bad in point of law. 

As to the obje^ion to that mo{/us which was laid with an ex« 
ception, he faid the cafe cited in i yentr. 97. was of a cuflom 
which cannot be laid with an exception, but that here it is a pre« 
fcription which is perfonal, and not local, as a cuOom always is, 
and as it is perfonal it may be laid with an exception of a particular 
place. As to the obje£^ion of the incertainty of the extent of th« 
demefnesof the monaftery, that will be afcertaincd by iffues to be 
dire£i(>'d by the court. As to the opinion, that the monaftery is 
within the time of memory, that ia only fiom the d^fcription of 
the lands excepted, and it is not neceflary that the lands fhould 
have the fame defcription at tlie time of eftablifliing the modus, \n 
regard to the incertainty of the perfons who are to pay this modus^ 
as a certain day is fixed for the payment, whoever is occupier at 
that day will be liable to pay, fo that the perfon will be fuHiciently 
certain. As to its being a rank modus^ that will be proper to lay 
l^fore a jury in order to Ihew that there never was fuch a modus^ 
but that obje6lion does not go to the legality of the modus. 3erideS| 
the minifter's accounts are not conclufive, though they are proper 
evidence ; for they are no more than an inqueft of ofiicp pot t^l^ei) 
between any parties. 

An objeflion was made in this cafe to reading the inquifi* 
lion, which was returned by the commiflioners appointed by king 
//• 8. to inquire into the value of the land and tithes, hecaufe the 
comroifTion was wanting, and it was faid, that the court could not 
prefume a jurifdiftion ; and Mr. IVilbraham cited the cafe of Bahr 
and Oldham before lord juftice Eyre^ where he refufcd the miniftcr*s 
accounts to be read for want of a commiflion. But, notwithftand- 
ing this, lord chancellour fulFered them to be read ; he faid, it was 
true, that in inquifnions ^^ mortem the court refufed inquifitions 
to be read without having the commilfion, hecaufe they are of a 
private nature ; but that he had never known the objrflion allowed 
in fuch a cafe as this ; that he had known even copies of part uf 
the mini flier's accounts read. 

3 £ 3 ■ Tlif 
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1745' '^^^ Ch|nceIIour after term delivered the following opinion if 

- Lincoln* s Inn Hah on the iifh oijuly 1745* All modufes were at 
firft upon an agreement between the parfon, patron« and ordinaiy, 
by fonie inftruinent in writing in the nature of a contraft or com- 
pofition) which, though decayed or loft by accident, jret being 
run out into a prefcription, remains good ; and the court will not 
break in upon fuch ancient ufages upon flight reafons, for fearof 
introducing general inconveniences. Purchafers buy lands in pa- 
ri ihes upon the faith of thefc modufes^ and give more or icfs for 
the lands according to the greatnefs or eafe of tlic modui^ aad 
the feller goes upon the fame principles. The parfon accepts hii 
living upon an expectation of thefe payments ; and the lay impro- 
priator purchafes in contemplation of them; and it would be 
unrcafonable to overturn modufes upon trivial grounds; for that 
would be to deceive the purchafers of land, wiio bought with a 
view of paying no more than the modus ; and it would be throwing 
an advantage upon the lay impropriator by letting him into tithes 
in fpecie, which he never flipulated for. But, if this modui can- 
not be preferved by the rules of law, it muft fink. 

The firft objedtion is, that it is unreafonable, becaufe it is fbr 
xht occupiers of lands and tenements to pay the modus ; that tbofe 
words take in arable and wood land and all other fpecies of hnd, 
and boufes, although they do not produce tithe-hay, and ten perfiMU 
are made contributory to this modus who would not be fubjeA tothe 
tithe of hay in kind ; and that therefore there is a violent pie^ 
fumption, that no fuch agreement could have been entered into be- 
tween the parfon, patron, and ordinary, and the ownen and oc- 
cupiers of lands and tenements ; becaufe thofe owners andoccupieis 
who had only houfes or fuch forts of lands as did not produce tithe- 
hay, would never have come into fuch a modus. And it has been 
faid, that the parfon may make this objection to the modus^ as well 
as the occupiers. And I am of opinion he may ; but the objec- 
tion will not avail him ; for it does not raife fuch a prefumptioo 
as is mentioned. For only fuppofe, that at the time this agieemeDt 
was entered into, all the lands in thefe vills were in the bands or 
ownerQ)ip of one perfon, it might be teafonable for fuch a one to 
enter into fuch a modus. Nay, though they were in the handsof dif- 
ferent pcrfons, fome of whom were occupiers of arable or wood 
land at the time of fuch agreement, yet they might alfo havemeadowij 
which produced tithe-hay, or they might have it in their mind to 
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titer the culture of their arable or wood land into land for the 
produce of hay, fo that it might aifo be rcafonabic and prudent 
for them to enter into fuch agreement, in expe£)atron of their fo 
altering the produce of their arabje lands. This objeSion is fre- 
quent in thefe forts of modufes ; and in fcvcral of the cafes cited, 
the modus has been in lieu of particular forts of tithes ; as, in the 
cafe in i Vent, 3. there a prohibition was prayed to flay a fuit in 
the fpiritual court for tithes, upon the fuggeftion of a modus for the 
proprietors or occupiers of fuch a manor, or any parcel thereof, 
to pay a groat to the par fon for herbage- tithes. But the court 
held this could not be ; for if a man had but two feet of ground, 
he was to pay as much as a man who had a thoufand acres ; but 
that it would have been good, if it had been laid in the proprietors 
and occupiers generally, and yet fuch occupiers might not have 
lands producing tithe of herbage in kind. Therefore I am of 
c^inion, that there is nothing unreafonable in this agreement. 

The next objeflion againfl this modus is, that in the firft place 
it is not fufficiently certain, and the rule of law is, that the modus 
or cuftomary payment ought to be equally certain to the parfon or 
lay impropriator, as the tithe in lieu of which it comes* In the 
next place, that it is not fufficiently certain to the parfon or im-*> 
propriator, in point of remedy, which ought to be equally certain 
with that for the tithe in kind. It is true, the general rule is, 
that the modus mud be equally certain with the tithe, as it comes 
in its place ; and therefore in the cafe of Startup and Dodderldge^ 
2 Salk, 657. [Jufra 587. J a modus to pay 2 s. in the pound of the 
improved rent in lieu of all the tithes was held nought ; for that is to 
rife and fall as the land is let, and the parfon caiuiot know it. And 
though a cuflom to pay a double value for a fine may be good, 
^fX that arifes from a man's contrad, which (hall never be void, 
where it may be afcertained ; and differs from a mqdus^ which ought 
to be as certain as the duty which is deQroyed by it. Holt chief 
juflice doubted, and this was upon a motion for a pfohibition. I 
incline to differ in opinion from that cafe, and think the modus 
was fufficiently certain ; for when tl^ books fay the modus muft 
be equally certain with the tithes, yet that muft not be weighed 
in too nice fcales. And in the cafe of Cowper and Andrews^ Hoi, 
39* [f^P^^ ^75*] ^^^ modus was not equally certain with the tithes. 
That was a modus for 140 acres, parcel of an ancient park, and the 
party laid bis modusy that he and all thofe whofe eftate he bad in the 
iai4 140 acres, and 9U the farmers and occupiers thereof, had ufed 
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^74-5' time out of roinJ to pay to the vicar of Cawfield for the flifle 
"^ ' being, 2 s. a year, and one fliDulder of every head of deer that 

tvithin the faMe park (hoald be killed, in full fatisfa^ion of a!) 
•tithes renewing upon the fame 140 acres, which the viCars bad 
alwavs accepted in difcharge of all tithes. The i»j^w# wai not 
equally certain with the tithes, for the owner of the park might 
kill no deer, or only two, and there the vicar would have no vcn.ifoo 
in lieu of his tithes. And Hobart fays, if the park (hould be dif- 
))arked, and the deer all deftroyed, there the vicar would never 
more receive any venifon, and yet the modus would be good, and 
fupported by tlie 2 s. And though the Ivioks fay generally that 
fnodvfes are to be equally certain with the tithes, that muft be taken 
to a common and reafonabie intent, and not to every ptrHihte intent, 
and to be weighed by grains and fcruplos. As to the payments 
in the prefent cafe, they are. equally cei tain to the^parfon as the 
tithes. The material objedion is to the incertainty in point of 
remedy. 

As to the remedy, it is faid the parfon would be without remedy 
for ti^efe modufes^ or that his remedy would be almoft equal to none, 
f t hit he mi ft make all the occupiers parties to his libel in the 
fpnirual court, and if any one of them'<die the fuit is abated, for 
the cl arge is joint, and not feparate. It is alfo added by way of 
i^bjeftion, that here the modus is laid for the occupiers of lands or 
tenements within thefe vills, and not faid all the occupiers of all 
the lands and tenements ; and that this is a1fi> incertain, for it may 
be that only fome of them are chargeable, and not all. Buttkre 
is no ground for this. Tor 1 take it that the occupiers of the lands 
.and tenemerits in the vill.s import all the occupiers of the Undsof 
tcnejnents within tliofe vills. And as to the remedy, that all the 
C'ccupicrs arc jointly liable, it is faid it is unreafunable ; thatth^ 
I. f arfon muft be obliged to make all the occupiers of land within each 

* vill party to his fuit to hbtl in the fpiritual court, and that is the 

remedy to be confidered; for it is the legal remedy which the 
common law and our conilitution gives for modufes \ and that the 
remedy in this court is not taken notice of, for the fuit for m^dufts 
is drawn here not as having a proper and natural jurifdidion to try 
rr.odufts^ but as the party prays an accour>i of the modus. It is tnity 
(Lid for the plaintiff in the crofs-bill, that at the time of this agree- 
ment) vshich is to h^ the foundation of the modusj all the )<ndi 
fi:ight belong to one owner ; and that the agreement wa» at. the 
tiuiC reafonabie, aud that the future branching out of thefe -lands 
t • aoBOOg 
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among other ptirchafers will not deftroy the modus. A modus to be 174c. 
paid by the owners and occupiers of the demefnes of fuch a manor ■ 

is good ; and though the demefnes are of never fo great an extent, 
ind afterwards divide e«ich into numerous hands, either by defcent 
ir faleS) yet that alteration has never been held to deftroy a modut 
ivhich was good in its original. The cafes of lands in parks are 
ill authorities to this purpofe. And the cafes of Cnuper again ft 
dndrews^ and Shellon agairift Montague^ both in Hobariy are of 
lands within a park. In the former cafe the lands were 140 acres; 
in the latter the quantity does not appear. But parks may confift 
of more than 3000 acres which maybe dlfparked, and divided into 
feveral farms; and if a modi4s was paid for the park when in one hand, 
a divifioQ of it into many hands will not deflroy the modus. If 
this doQrine is to l)e allowed, that all the occupiers are to be made 
parties to the libel, it will extend to all thofe cafes of manors and 
paiks, for they may be divided as nvich as thefe vills. The cafes 
which were vouched to prove, that fuch modujes as thefe are not to 
be allowed, do not come up to this, but makeagainft it, and prove 
thai fuch modufes in occupiers of lands are gt)od ones. That of 
Cowper and Andrews in Ihk* 39. was, that lord De la JVare was 
feifed of 140 acics, and that he and all thofe whofeedate he had, t 

and all the farmers and occupiers thereof, had ufcd time out 
of mind to pay the vicar of Cawfeldy for the time being, 2s. a year, 
and one (hoiilder of every third deer, ^r. And that was laid in the 
owner of the fee and all the farmers and occupiers jointly, and the 
remedy there was to be taken jt^inily in the fpiritual court. If the 
prcfcription had been laid in the owner only, there it would n^t 
liavc been good, becaufe he might refide out of the jurifdidion of 
the fpiritual court in that diocefe, out of the reach of any ecclc- 
fiaftical court; therefore the prcfcription muft be fo laid, that the 
farmers or occupiers may be made parties. In the cafe of Shelon 
and Montaguey Hobart 118. it was that A. and all the occupiers of a 
particular part of a park have time out of mind paid to the parfon 
yearly 4I. in full fatisfadlion and difcharge of all the tithes of the 
faid grounds ; here, the prcfcription is laid in the occupiers; 
the quantity of the land docs not appear ; aiid the quantity of 
the land does not differ the cafe, for there might he many 
occupiers ; and yet the modus was good. And fuch a prefcrip- 
lion for a modus in the occupiers is good ; for although occu- 
piers cannot prcfcribe for a matter of intcreft in inheritance in 
ihcrafclvcs, but the prcfcription muft be laid in the owners, yet 
when it goes in difcharge of a right ia another perfon, as a modus 
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174.?. **» ^' ^y ^^y °^ caferaent, there, it majrbc vrM laid in tbcoc* 
— — cupiers ; and fuch precedents have been frequent. And the faise 
point is dcterniined in 3 Ltv. 386. Shpp againft PcacacL 1 men- 
tion thefe cafes to (hew that the modujes are good though the pre- 
fcription be laid in the occupiers ; although thofe occupiers ate in- 
certain and may be a great number of peifons. Anotlier afe 
cited for the plaintifls in the original caufc is, Hopart 329. But 
that was no modus ^ for the vicar libelled fur tithe lambs, and laid 
a cuftom that all lambs ingendcrt-d, fallen 9nd bnd upon anyone 
tenement, or living in the pari(h, although they belonged to 
feveral owners, had been reckoned together as one man's, and die 
tenth lamb of them fo counted together was to be paid for tithe. 
A prohibition was prayed, and granted, becaufe all cuftoms againft 
common right are triable at common law ; and further the court 
^*a8 of opinion, that the cufiom was unreafonable and agaio&law; 
for by thU means it might fall out, that fome one niight have but 
one lamb| and that might be taken for tithe ; and he who had 
more, might pay nothing at all. But here was no mojus ; for the 
libel was for tithe in kind, and the cufiom was not laid ai for a 
moduSy but for a particular method of taking the tithe in kind, more 
than his tithe in kind, and from perfons not liable to pay anr. 
And this was no difcharge to the pariQiioners, as a modu$ (houU 
be ; for the parifhioners could not get by fuch a cufiom, but might 
fuffer by it ; for if any parifhioner fliould have under ten lambs, 
he would not be liable to tithes in kind; but by this cufiom of 
countincy all the lambs in the parifli together as one man's, he 
might pay even more than one lamb out of a number tinder ten. 
As to the cafe in 2 Keble 280. it is very darkly reported* A pro- 
hibition was prayed upon a fuggeflion, that all the occupiers of 
land within futrh a vill ufed to pay 2 s. 6 d. in full of all the tithes 
of the faid vill, which the court held not to be reafonable, there 
being no remedy to compel any who refufcd to contribute. But, 
if it had been, that quilibet occupaior had ufcd to pay, it had 
been good, and a prohibition was denied. Now whether the coQJt 
meant that it fhould have been, quilibet occupator was to pay the 
whole 2 s. 6 d. or that they were jointly and feverally liable to pay 
it, it is mighty incertain in what fenfe it is meant there. And 
the cafe oi Slopp againft Peacock^ in 3 Lev. 386. is contrary to it. 
There a prohibition was prayed, and at laft granted, on fuggeftion 
of a modus to pay by all the tenants and occupiers of the lands fo 
much in difcharge of tithes : there at firft was a doubt that fuch 

prefcription 
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prcfcription in the occupicn was not good, bul it was cfvcr-rnled I74S* 
and holden good : and yet there the olyeftion might have been - 
made in the fame manner as in 2 Kebk 280. that the parfon could 
not have remedy, unlefs he made all the occupiers parties to 
bis libel. But I am not clear, that it is necelTary for the 
parfon in fuch cafe to make all the occupiers parties to his libel. 
It is certain, that the modus afFc3s all the lands ; and it is admitted 
in this cafe by the anfwer to the original bill, that every part of tha 
land b chargeable with the modus ; the confequence of which is, 
that no particular occupier can be difcharged unlefs the whole 
modus for the viil is paid ; and if that be h^ it would not be a 
very unreafonable conflru£)ion for the fpiritual court to make, 
that every occupier is Ijable to the impropriator in tot§ zndijolido^ 
and that remedy lies againft each, and that they Oiall be entitled to 
contribute among themfelves. If the remedy was againft the 
land, it would be fp, as in the cafe of rents. Let the Iand« 
owners divide the lands never fo much, yet the owners of the rent 
may diftrain for the whole in any part of the lands in the hands of 
any fingle occupier. But here it is obje£)ed, that the lands are not 
liable to the modus^ and that there is no real remedy for it againft 
the lands : though that be fo, yet the occupiers are chargeable with 
t|)e modus in refpe£l of the lands ; for none of the occupiers or 
their lands can be difcharged until the whole modus is difcharged. 
1 do not linow the rule of proceeding in the fpiritual court, but it 
feems reafonable for them to fulFer a libel againft any one of the 
occupiers for the whole moduSf and to compel a contribution 
among themfelves. But be that as it will, confider bow this comes 
before me. If there was nothing more in the cafe than what ap- 
peared in the cafe of the bifhop of Hereford againft the duke of 
Bridgewater^ I would not difallow this modus upon this objefiion, 
but would have the fa£l tried at law. That cafe was twice before 
the court of exchequer, and the material one was that in 1732, 
and it is of much weight with me that it was in a court which has 
the natural jurifdi£lion of tithes, as far as it is the king's court. In 
that court is the greater number of cafes, and there they have the 
largeft experience. The laft bill had a demurrer to it, and it was 
argued before a very great and learned judge ; and the whole court 
was of opinion to over-rule the demurrer upon a confidence, that 
the modus was good ; but that it was of too great confequence to 
overthrow the modus upon a demurrer. But why fo ? the cafe 
was as fully before the court 10 point of law as to allowing the 

modus^ 
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1745* tnoJuSy as it would have been 2(t the hearing of the caufe. Na)r, if 
' was a proper time to have it before the court. Suppofe there is a 

motion for a prohibition ; if a valid obje8ion is made to the 
fnodus^^ the courts of law refufc the prohibition ; if not fo, they 
grant it> that the parties may declare in prohibition. In fafi, 
upon over-ruling the demurrer in the bifhop of HerefortTs cafr, 
the caufc came on to a hearing before lord chief baron Reynddsy 
who was a new chief bamn ; and upon the hearing the court did 
not allow the objeAion to the modus in point of law, and was of 
opinion it was to be tried, and that it would be good in law, if it 
could be cflablifhed in fa£l. And lord chief baron Camyns was of 
the fame opinion. Here therefore is the opinion of the court of 
exchequer^ repeated in the times of different chief barons, and no 
appeal from that decree, though a cafe of great value and con« 
fequence. And tl)erefore in this cafe the court would do too 
much to over- rule this modus upon the like objection, efpecially as 
it is admitted in the anfwer of the impropriator, to have been paid 
beyond memory. This modus therefore mud be fent to be tried 
upon an iflue, and upon the trial many objedions may be taken ad« 
vantage of as to the reafonablenefs of the modus^ or that the paities 
would never have come unto fuch an agreement. 

As to the firft cafe of the bifhop of Hereford and Payne^ when 
lord chief baron Eyre fat in the court, it diflers from the other 
cafe in 1732» and 1 think the msdus in the firft caufe was clearly 
not good. For the modus there was, that there has been an an- 
cient ufagc beyond memory in the parifli of PThh churchy (?r. 
that the owners and occupiers of lands in the faid pariih have paid 
a yearly modus to the re6lor in lieu of the tithes of corn, grain, hay; 
and that each townfhip paid yearly on the feaft of All^Satnts for 
fuch modus a certain fum of .money; which money, to prevent 
trouble to the reftor, was colledlcd by the conftable, and by him 
paid on fuch fcaft to the reflor ; and that after the pariih coliefted 
the fum, bccaufe fome people paid but very f:nall proportions and 
paid it to the rcdor. The modus there is, that each townfhip paid 
a certain fum without fpccifying what fum : that can be nojncAr 
for want of afcertaining the fum; but the modus is there referred 
to and made certain by an inftrument figned by Dr. Fowler^ as 
rcflor of the parifh, and regiftered in the pari(h books, which fets 
forth the modus to be beyond memory, for the inhabitants, owners, 
and occupiers of lands, ^c, to pay a certain fum in lieu (mention- 
ing it}. Now this iuflmmetrt fets forth a modus diflerent from 

that 
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that in their anfwer; for that is fct forth to be Tti the owners I74S» 
and occupiers only ; but this inftrument, which was the material — — — 
thing, fct it forth to be in the inliabitants, as well as the owners 
and occupiers of lands ; and fuch modus cannot be good for inha- 
bitants. There may be, who have neither Ian. Is, Wr. of theijf 
own, nor are occupiers; and it was impoflible tci fay what they 
had laid for the modus in that cafe. As to the inhabitants, the 
modus muft be bad as to them ; for a man is only liable to a modus 
in refpsft of land ; and a perfon who receives alms may be an in- 
habitant, but yet not fubjeft to a modus ; {o that the modus is ill 
either way upon the anfwer; becaufe no fum is fpecified upon the 
inflrumcni; becaufe it extends to inhabitants generally, and as fuch 
they were liable only with refpefl to lanHs. 

As to the other cafe of the bilhop of Hereford aj^funft the duke of 
Bridgewatery that was heard in the year 1732 ; as to the material 
parts of it, it feems to be a cafe in point. There, the modus was 
laid in this manner, and muft be taken upon the crofs-bill, becaufe 
that was brought to eftablifh the modus. It is fa id, that there is 
and has been an anticnt ufage before the time oF memory, for the 
occupiers of the lands in the faid parifh to pay in tbe manner afccr<^ 
mentioned, yearly, on the ift of November^ to the reftor, the yearly 
fum of 12 1, as a modus^ in lieu of tithe-hay. The bill then goes 
on, and ftates the feveral proportions between the \'ill$, and there 
the modus ends. A deal is faid afterwards as to contributions among 
the occupiers of ihc feveral vills as among themfclvcs. In the 
firft place it is to be obferved, and it is to be attended to here, that 
the cuftom to have the modus paid in the manner the/eafter men- 
tioned, relates only to the divifion or proportion amon^v the feveral 
vills ; for if it relates xo the other parts, Wz. the contHbution be- 
tween the feveral inhabitants among themfelves, it would be bad ; 
becaufe it only faid that the proportions among the feveral inhabi* 
fants or occupiers were certain or known, and does not (late them 
in certain fums; whereas the proportionate fum charged on each 
vill is fet forth particularly, as, that the vill of A, paid 4 1. 12s. ^d. 
and fo of the reft ; and that other part, as to the contributions of 
the occupiers among themfelves, may be laid out of the cafe ; fo«r 
the modus is good without it. The above is of a cuftom to pay,, 
iic. and that is the prefent cafe ; nay, it is better here, becaufe 
there are diftinfl cuftoms for each vill to pay certain fums, naming 
them. And as to what is mentioned in the anfv^cr to the origi- 
nal bill| that djcs not differ the cafe, becaufe, though in fuch an- * 
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'745- '^^'^ ^^y might (hew (he proportionf of fome particular lanrls, 
"' I ■ the owners or occupiers of which were brought before the court ; 
(for the bill is for tithes in kind, and therefore the plaintiff* wai 
under no neceflity to make all the parilhioners parties, but only To 
many of them a.i he wanted to charge) ; yet the anfwer (hould have 
fet forth the certainty of the fum for all the occupiers of land in 
the vills, and therefore for want of that could not be taken into 
confidcration. Upon the whole, lam opinion, that this cafe of the 
bifliop of Hcnford agatnft the duke of Bridgewaier^ is a cafe in 
point; that, confequently, as the court of exchequer fent that to 
be tried before they would give their opinion ; fo here I Oiall think 
it right to follow the fame rule. 

His lordfhip therefore direfled an iflue to try the feS of the 
modusy and decreed an account for the agiftment tithe {g). 

It feems highly probable, that the ifliie was found for the defend, 
ants ; for it appears by the Rcgiftrar's Book 1746. 65 b. thatan or- 
der was made on the petition of four of the defendants, Watfm^ 
Dixorty Yeoman^ and Wiljon^ to fet down the caufe for hearing » 
to them on the equity refervcd ; and no further diredions being 
met with, it is to be fuppofed, that the plaintiff fubmitted and'fet- 
tied the caufe* 



H. 20 Geo. If. A. D. 1747. Scac. 

Thomas v. Rus. [MSS.] 

Com not 15^^^ ^^^ tithes of com on an allegation, that when the plaintiff 
"JJJ^^J"'* came to fetch it away from the field where it grew, he found 

place which none there, the defendant having removed it to fome other place, 

produces it 

befure the which the plaintiff' infifted was contrary to law, and a fubtraAioa 
I^t' Jtough of the tithes. The defendant alleged, by his anfwer, that when 
fuch re- ^he corn was ripe he cut it, and the fences being bad, be removed 

noval be . ij'«'*-iir «- 

made with, the whole crop into the adjoming field for greater (ecurity, and 

out fraud, ^j^^ jj^fjgj. notice given in church) he tithed it, and no one comng 

to receive the tithes, he took care of it for four or five days, after 

which it periflied on the ground. He iufifled that fuch removal 



(g) Note^ Mr. Ambltr^ in his Reports, ftateti that the bill wia difmifltd aa Co tht 
agiftmeot-ti:t^c. But in thii h« is miilakco^ as appears bj the Regiftrir'a Book. 
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was itot fraodulent, tior done with defign CO fubtra^l the tithes, 1747* 
but purely to preferve the corn, and he hoped he Ihould not be " ■ ' 
obliged to anfwer the tithes over again. The court, upon the hear* 
ing, were of opinion, that the removal was unlawfuli and decreed 
defendant to accounu 

P. 20 Geo. II. A. D. 1747. In Cane. 

nomas Carte^ Adminifirator of John Carte^ late Vicar of Hinckley^ 
in the County of Leiajiery Clerk, deceafed, v. Robert Ball^ 
Thomas Taylor^ Thomas Shewell^ and others. Occupiers of Lands 
in the Parifli of Hinchleyy the Dean and Chapter of Weflminfler^ 
Impropriators of the faid Parifh, and Frances Trotman^ their 
Leflee. 

^|-»HE plaintiflF's bill Aated, that by fome ancient endowment, 
ufage, or prefcription, the vicars of HtnclJey were entitled to, 
and ought to have received all tithes (corn and hay as well as fmall 
tithes) whatfoever yearly arifing within the townfhip or hamlet of 
Hydes^ part of the parifli of Hinchlfy^ and charged, that fuch tithe 
particularly appeared to belong to the faid vicars, by a certain ter* 
rier of the parifli, dated in 1638, and ligned by the then vicar 
and churchwardens. That the defendants, the occupiers, had, 
during the whole of the faid John Carte's incumbency, {viz. from 
1720 to 1735)9 holden divers lands in the hamlet of Hydes^ and 
bad reaped therefrom great quantities of corn and hay, and had 
carried away the fame, together with divers quantities of fmall 
tithes, writhout having made any fatisfa£lton for the fame to the 
{aid John Carte during his life. The bill therefore prayed, that 
the defendants, the dean and chapter, and their leflee, might ad« 
xnit the title of the vicar to all the tithes ariflng within the hamlet 
of Hydes ; and that the other defendants, the landholders, might 
be decreed to account with the plaintifl* for the feveral tithes afore- 
faid. 

The defendants, the occiipiers, faid, they did not believe the 
plaintiff was entitled to all tithes whatfoever in bind, either within 
the precin3s of Hinckley in general, or within the hamlet of 
Hydes in particular ; but infifted, that a yearly modus of 17 s. was 
payable to the vicar, in lieu of the tirhes of the hamlet of Hydesy in 
manner following, viz* by the defendant Bali 6s. 3d. by the 
defendant Shewed 5 s. id. by the defendant Stakes one third, and 
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1747. by fhe defendant Taylor two thirds, of 5 s. 8d. yearly, making, 
>■ I in the whole, 17s. a«year. 

The defendants, the dean and chapter, admitted that fuch terrier 
as that charged in the bill might exift, but infifted, that it was of 
no validity, the fame having been contrary to the ufage in the 
faid parith before and fince its exhibition : and further inCfted, 
that queen Elizabeth being fcifed of the manor, re3ory, and parilh 
of Htnikley-y and of all manner of tithes, both great and fmall, yearly 
arifing within the (aid parilh^ and of the advowlbn of the vicaram 
thereof, did on the 21 ft day of May in the fccond year of ber 
reign grant to the faid dean and chapter and their Ibcceflbrs, tbe 
faid manor, redory, and church, with all their rights, memben, 
and appurtenances, tenths, oblations, and profits whatfoever; br 
virtue of which grant they were feifed of all manner of titki, 
both great and fmall, yearly renewing within the faid parifb. 

The defendant Trotman faid, that the dean and chapter did, by 
an indenture bearing date J^/z/r. 1 2, 1737, (^^^ y^*^* ^fter the 
death of the late vicar, Carte^ in whofe right the plaintiff claimed) 
grant to her (for the lives of three perfons, all then living) all 
manner of tithe-corn, tic. of the pariOi of Hinckley ; but that (he bad 
never received, or claimed any right to the tithes in quefiion, and 
was willing the plaiDtiflf Ihould enjoy the fame. 

At the hearing of the caufe there appeared no proof whatever 
{fave tbe admiflions of fome of the defendants as above flated) tbat 
tbe vicars were originally endowed with the tithes demanded by 
the bill ; or that they had ever received any tithes whatever, either 
in kind, or fui modo^ within tbe reft of the pari(h. 

It was decreed by the lord chancellour, that the parties (houM 
proceed to a trial at law on the following ilTue ** Whether the faid 
yohn Carte was, in his lifetime, entitled to take all manner of 
tithes, as well great as fmall, ar ifing within the hamlet of Hj^ts^ 
or any, and what, part of fuch tithes ?" with liberty to indorlie 
the po/lea^ in cafe it ihould be found on fuch trial that the laid 
J^hn Carte was entitled to fome parts of tbe faid tithes, and not 
to the whole. 

The jury found a verdifl againft the plaintiff. 
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■ >7+7' 
Tr. 20 & 21 Geo. 11. A, D. 1747. Scac, 

rhe Vicar of Keltington^ in Torljbirey v. The Mafler and Fellows 
of Trinity College^ in Cambridge^ Reftors, their Leflee, and Two 
Occupiers of Lands, in tlie Parifh. [i Wiir. 170.] 

niR Thmas Parker^ Lord Chief Baron. This is a bill brought ^^'^f * 

by a vicar for the tiihe of agiftmcnt of barien cattle, toufc ^ 

letting forth, that he is entitled by endowment, prefcription, 156*3, *ai- 

jfage, or otherwife, to all fmall tithes within the pariO) ; ^»^«<Js«x* 

** ' , , * ' evidence t«# 

ind to make out his right thereto, he has produced in evi- prove a vi. 
dence an anticnt furvey (from the firft fruits office) of the pofTef- " fmau 

fions belonging to the nunnery of without the walls of '"^y'lj. 

fork^ to which this reffory was appropriated ; which furvey was l>ccr. 441, 
taken in the year 1563, upon the diflfolution of monaficrics 
tempore H. 8. whereby it appeared, what fpecies of tithes belonged 
to the reflor, and what to the vicar, viz. corn, grain, and hay to 
the redor, and to the vicar, wool, lamb, and all other fmali tithes ; 
alfo, another furvey taken by the college anno 33 Eiiz. was pro- 
duced, which agreed with the former. It was obje6led, that it 
does not appear by what authority the furvey in the year 1563 
was taken. The anfwer is, that thefe furveys have always been 
allowed, as proper evidence, and to be read, notwithflanding the 
commiffions, under which they were taken, be loft. It has alb 
been objefled, and it appears in proof, that agiftmcnt tithes have 
been paid to the rcflor for fifty years laft paft. In anfwer to this 
it is proved, that before that time, viz, fixty years ago, this fpecies 
of tithe was paid to the two vicars ; fo that I am of opinion, here 
has been a ufurpation upon the vicar for fifty years laft paft. If an 
endowment appears, that is the rule we are to go by ; if it dotii 
not, ufage is the rule; therefore, if there had not been this written 
evidence, to be fure, the payment to the impropriator for fifty 
years would have been very ftrong proof for him againft the vicar; 
but on the other fi<!e, here is a record wiiich proves that the vicar 
is entitled to all fmall tithes, and at this day there is no doubr, 
that agiflment-tithe is a fmall tithe. The court therefore decreed 
in favour of (he vicai*. 
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Tr. to & 11 Geo. II. A. D. 1747. In CariA 

£kins V. Dormer. [3 Atk. 534. J 
A inot T ORD Chancellour.— The bill was brought for tithe* in kiirfof 
queen Mary hav of a moiety of the manor of Sbipton ; but it comes iff ao 

SaZ^aaTfsf ^'"pef fe^ manner before the court. The plaintiff, as redor, is en- 
/*jrf ftf •«- titled to all tithes, unlefs there is fome bar, as a modus^ compo^ 
eimtty tbefe utiop, cTr. i he queition here is as to a moiety of che privy titbcs 
5^i3J are ^^ ^^^ demefnes of a manor, and the tithe- hay, whether the reflor 
^otfuflSciwt is entitled in point of pernancy to the whole, or the defendant u 
leAorofhis entitled, to this moiety as well as to the tithes of corn and grain 
S™t°o? tinder a grant from the crown, the firft year of queen Mary^ in 
tithe*, un- which were thefe general words, decimas bladorum ^ fccni bt mmi 
ilited what abas decimas. 

light^of the ' ^^ "°' ^\VL\i any flrefs can be laid on thofc general words, 
and take them in their utmod extent, they are not fufficient to bar 
the re£lor of his common law right, unlefs it had been exprefsly flated 
what was the right of the crown \ and in making out tbegranti 
the drawer might probably, at the requeft of the grantor, put in 
thefe general words. There is no presence of payment of the 
privy tithes to the lord of the manor. I am of opinion thefe ge- 
neral words are by no means fufficient to (hew a right in the de* 
fendant againft the reflor. 

The next queftion is as to the two modufes. The firft objeQioi\ 
was, as to the manner of introducing them in the caufe, for that in 
refpe£l to the crofs-bill they are not fet out with any certainty. 
And to be fure they are not, and therefore the crofs-biil rouftbe 
difmiffed : but a different confideration arifes upon the original bill; 
notwithfianding the particular modufes are not mentioned in the 
bill, nor particularly pleaded by the anfwer, yet as the pbintiFi 
own witneffes fliew a reafonable ground for a modus^ it would be 
going too far to fay that an account of tithes fliould be decreed, 
where even upon the plaintiff's evidence it appears there is a 
modus. I am of opinion therefore the court is bound to take 
notice of the two tnodufesy the xo s. for hay, and 5 1. for the privy 
tithes of the demefne lands. 

As to the firft, it is mentioned to be a modus in decimando m the 
receipt for it from the parfon ; but the receipt for the 5 1. calls it a 
compofition. It has b«en faid, that the modufes are too rank, and 

that 
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that the los. for hay particularly are fo, becaule the modus for the 1747. ] 

tirhes of corn is but 33 s. No argument at all is to be colleded ■ ■■ ■ 

from thence, becaufe Icfs might be in tillage at that time than there 

is now. The objeflion is (Ironger as to the 5 1. for the privy tithes 

of the demefnes. Undoubtedly it is a pretty large fum) and it has 

been inGftcd the whole value of the manor is but 15I.9 as appears 

from an ancient furvey in Henry the eighth's lime, where it is 

CdWcA Jirma of Shipton^ which implies a rent referved. But I can 

no more infer from thence, that this was the value of the rack* 

rents of the manor in Henry the eighth's time, than I can at prefent 

the real value of a bi (hop's manor from the rent referved in a leafe 

of it. In a cafe that came by appeal to the houfe of lords in lord 

Talbei\ time relating to the parifh of Chedingford in the county of 

Surry^ the lords rcverfcd a decree of the court of Exchequer for 

being too hafty in reje£ling a modus as too rank, and faid, it was 

taking too much upon them to determine it to be no modus upon 

fuch kind of evidence, which was not concluflve evidence againft 

a moduSf and direded an iOue to try it. 

Another objedion was, that the 5 1. is no modus at all, for 
in the receipt from the parfon it is mentioned to be an ancient 
compofitjon. 

I do not know the abfolute di(lin£lion between an ancient com- 
poGtion and a modus ; there may be a difference between a com- 
poCtion that is not beyond the memory of man and a modusy but 
unlefs fomeihing be (hewn that breaks in upon the immemorialnefs 
of it, it is fynonimous with a modus. 

There is indeed a difference between a real eompoGtion and a 
modus ; for a real compoGtion is, when an agreement is made with 
a parfon or vicar, with the confent of the patron and ordinary, that 
fuch lands for the future (hall be difcharged from the payment of 
tithes til fpecie, by reafon of a recompcnce made to the parfon or 
vicar for them out of other lands; but a modus is nothing more 
than an ancient compoGtion between a lord of a manor and the 
owners of the land in a parifh and redor, which gains ftrength * 
by time. 

I am of opinion here is a conGderable foundation laid before the 
court for the two modufes^ the one of 10 s. and the other of 5 1., 
and therefore the court cannot decree an account of tithes where 
there is no objedion in point of law againft the modufes^ nor any 
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174.7. pretence there have ever been tithes in kind received within the 
— — memory of man, and therefore iflues muft be dire£led to try thcfc 
two Aims. 

The plaintiff being in court, and declining to try the wd^wi of 
los. for tithe-hay of the manor, and 5 I. for privy tithes of the 
deniefne lands, his lordfhip decreed an account of what was due 
for thofe annual payments. 



Kot necef- 
fary to ufe 
the word 
modui in 
laying it. 



Tl.C p-Tti- 
cular day of 
paying the 
mo*lui need 
not be laid. 



M. 21 Geo. II. A. D. 1747. In. Cane. 

Richards y. EvanSy et e contra, [i Vez. 30. J 

^HE plaintiff, as reflor, brings a bill for payment of tithes in 
kind : the defendant, as owner of the farm, brings a crofs- 
bill for eftablilhing a cullomary payment of y ]. per ann, in litu 
and fati&fadion thereof. 

For the plaintifiF. This modus is neither well laid nor proved, 
nor is the day of payment certainly fpecified, for want of which a 
modus was held not good in point of law in the Exchequer, Trmitj 
term, 5 G. i. becaufc the time of payment of a modus ought to be 
as certain as of the tithes in place of which it is fubflituted; 
which as to the fruits of the earth is immediately on the firfi fevc- 
rance; and a cuftom uncertain is no cuftom. Then the pa)inent 
of fuch a grofs fum is an evidence agaitifl the modus^ as too rank; 
for as ever)' mfdus mufl be prefumtd to commence before the time 
of memory, this many years ago mud have been very near Hott 
value of the farm : it is therefore rather a modern compofitioOi or 
rent for tithes. 

Lord Chancellour. — ^The objeflions to laying the mft/«j arc of 

no weight : for neither in law nor equity is there any neceflity to 

ufe the word madus^ as appears from all the cafes on this head, is 

in Cowper v. Andrews^ Hob. 39. ShrlUn w, Montagur^ iV.'ilS. 

and 1 yent, 3. it being only a technical term, not ufed in pleadings; 

in the Rating of which lord Hobart was s^xy accurate. The material 

words are fo much money paid in lieu and fat isfafl ion of tithes. 

As to the general queflion, whether it is necefTary to lay and 

prove a particular day of payment ; the cafe, in the Exchequer was 

certainly fo determined; but I remember that it gave general diOatii- 

la£lion in Wepmlnjler-hall^ and abroad) as too nice to require the 

proof 
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proof of a particular day ; and it has been Hncc adjudged to the 1747. 

contrary that " on or about" is fufficient ; fo that they have Jcft ■> 

off raking that exception in the Exchequer. .Then it rejls on tlie 

merits : and that depends on the evidence on both fides, v/hich is 

of two kinds ; firft, of the fa£l and ufagc of payment ; fecondly^ 

fach as arifes from the nature of this modus. If it turned on 

the firif, it is the Ilrongeft evidence I ever knew, again ft payment 

of tithes in kind, for which there is no proof on the part of the 

reflor : that indeed, being only a negative, would not prevail to 

take away the common right that is in the reflor, if there was 

nothing more ; but in fupport of the cuftomary payment, there is 

the evidence of fome terriers which makes a di(lin£tion throughout 

between this and other parts of the parifh, where tithes were paid 

in kind : and there is the reftor's own admiflion of this. As ta 

the remaining objeftion to the modusj arifing from the nature of it^ 

as too rank, feveral, indeed, have been overturned on this point j "^^ 

but the diftin£lion taken for the defendant is material, that a modus 

may be overturned for ranknefs, even at the hearing of the caufc^ 

where it is for a fpecifick thing, as a Iamb, tf^c, becaufe the price 

of the thing may be found from hiftory and ancient records. But 

that is an objection from a fa£l, which, becaufe it appears with 

ftich a degree of certainty, the court determines without fending it • 

to be tried. But, where it is not for a fpecifick thing, there are 

feveral other circumltances to be taken into the confideration of 

ranknefs; as the difference of value in the courfe of time. The^ 

houfeof lords therefore fent a cafe of this fort to be tried without 

over-ruling it. If this had come fingly upon the re£lor's bill^ 

k fliould, without any fcruple, be immediately difmiHed ; for 

that would not have hurt the fuccelTion ; nay, it would be open to 

the re£lor himfelf ; but the owner bringing a bill alfo to eftablifli a 

modusj that would bind the fucceflbrs in the parifh, and it being 

of confequence, that a great part of the evidence arifes from the 

re£lor's own admiffion, if the defendant infifls on eftablifhing if| 

the re3or (unlefs he fubmits to the decree) (hall have an opportu* 

Bity to try it at law. 
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M. ti Geo. II. A. D. 1747* In Cane. 

Bill V. Read. [3, Atk. 590.] 



former fuit 



titbM. 



'T'HE plaintifip, as rcQor of Blunjden in Wiltjhire^ brings bisbi 
pending fol- againft the defendants, as occupiers of lands in the parifli, 

the (amc {qj. ((^^ great and fmall tithes, and prays that they may coine to 
lowed to a an account with him for the tithes which are due and payable to 

ceryfor an" ^^'"' ^"^ ^^^ ^^^ "^^X P^X ^^ '^''^ ^" ^"^ lingular his tithes and 
^ttcount of duties for the future, as they (hall accrue and grow due, as long as 

be continues re£lor there. 

The defendants, as to fo much of the bill as feeks any account or 
difcovery of the tithes arifing in Blun/dtn at any time before the 
28th of April 1746, plead, that before the plaintiff exhibited his 
prefent bill, he, in May 1745, exhibited his firft bill againft the 
defendants for an account and difcovery of the tithes arifing in 
Blunfden^ and by that bill prayed, that the defendants might pay 
the plaintiff the full value of fuch tithes with which the defendants 
were chargeable, and which (hould appear to be due to the plain- 
tiff, and alfo that the defendants might pay to the plaintifif all his 
tithes for the future as they (hould grow due, fo long as he conii- 
nued reAor of Blunjden ; and on the 28th of Jpril 1746 that caufc 
was heard before the Mafter of the Rolls, and it was ordered to be 
referred to Mr. Bennett to take an account of what was due to 
the plaintiff from the defendants for all the tithes demanded by 
the plaintif]*s bill, and that they (hould pay him what (hould re- 
fpc3ively be found due from each of them. And in purfuanceof 
the decree the plaintiff has left with the mafter three diftin^l charges 
againft the three feveral defendants, and examined witne(fes in or- 
der to fupport his charges, and alfo exhibited interrogatories before 
the mafter for the examination of the defendants, who have each of 
them put in their feveral anfwers and examinations to the inter- 
rogatories. And, in regard the plaintiff is by his prefent bill feeking 
the fame relief and difcovery as he fought by his former bill, and a 
is already provided for him by the decree, according to the ufage 
of this court in cafes of this nature \ the defendants do therefore 

plead 
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plead the former bill, anfwers, decree, iic. in bar to fo much, I74-7* 
and fuch part of the plaintiff's bill as aforefaid. '^ 

Mr. Tracy Ath/ns^ in fupport of the defendants plea faid, that 
the fecond bill mufl either be brought for vexation mere!) , or pro- 
ceed ffom ignorance, and want of knowing the pradice of this 
court ; for he apprehended there was a material difference between 
the decrees of the Exchequer for an account of tithes, and the de- 
crees of this court ; that there, they are dire6led to the time of filing 
the bill only, but here, to the time of the matter's report. 

That Lord Chancellour feemed to be of this opinion in the cafe of 
The Archbifhop of York againfl Sir Miles Stapkton and others, 
February 2ifi, 1740; ** That was a bill brought for an account of 
tithes, and to eflablifh the cuflom of fetting out corn in flacks; 
his lordfhip directed an iffue to try the cuflom, and faid, though 
it will be time enough to fearch for precedents as to the manner of 
dire£ling the account, when the caufe comes back after trial, yet 
he took the difference between the courfe of proceeding in the 
court of Chancery and the court of Exchequer to be this, that there, 
they direA an account of tithes no further than the bringing of 
the bill ; but here, the rule of the court in general is, where an 
account of tithes is decreed, that it fhall be carried down even to 
the time of the matter's report, and not to the filing of the bill 
only." 

Mr. Tracy Atkym obferved further, that the rule is the fame in 
fimilar cafes, where the account is to be taken, and that in the cafe 
oi^ Bul/lrode zgdim^ Bragleyj Michaelmas term 17479 lord chan- ^jAtk. 
cellour was pleafed to fay, ** It is the conflant pra£lice of the 582. 
court in decrees againfl a mortgagee upon a bill for redemption, 
or againfl an executor to account, to dire£l it without future 
words ; and yet if the perfon decreed to account receive any thing 
fubfequent to the decree, it is inquirable before the mafier equally 
with fums received before the decree." 

That if this be the praflice, the plaintiff, by the decree in the 
Erft caufe, may carry the account full as far under the firfl fuit^ 
as he can under the fecond, and, confequently, the lafl is multi- 
plying fuits unneceffarily, without any advantage to the plaintiflF, . 
or anfwering any end, but what he has already, or might havei 
pbtained under the former decree. 

3^3 Mr. 
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Mr. Baron Oari. — ^Thc defendants plea of a former fuit depend- 
ing for the fame mkxier ought to be allowed, otherwife be nay 
be put to double ex pence and double vexation, as, poffibly, 
if the fecond caufc was to proceed, the decree might be di&rcot 
from the decree in the former fuit. 

As to the difference in pra£lice between the two courts, the Ex- 
chequer and Chancer}', it is undoubtedly fuch as has been infiftcd 
on by the defendants counfel, and in decrees for account of tithes 
in the court of Chancery, they arc not drawn up differently from 
decrees to account in other matters, but are general, to account for 
all tithes that are due, without fpecifying any particular time 
charged in the bill, or limiting the account to any certa'm determi- 
nate time. And as, according to the praflice of this court, an 
account for tithes may be carried on as long as the fuit is depending 
between the parties ; it would be vexatious if the plaintiff (hould 
be allowed to proceed in a fecond bill for the fame individual tithes. 
J ought therefore to allow the plea as to the particular period of 
time covered by it, viz. to the 28th of April 1746, the time when 
the caufe was heard and the decree made : and it was allowed ac- 
cordingly. 
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M. 21 Geo. II. A.D. 1748. C. B. 

San/om v. Shaw. [MSS.] 

^pHE plaintiff being fued in the fpiritual court for an account o( 
tithes in kind by the defendant, who was refior of the parifli 
of fyibirton in the coimty of L'wcolriy procured a prohibition to 
declare in. In his declaration he flated himfcif to be an inhabitant 
of the parifh of Great Hale in the county of Lincobfy and owner 
and occupier of twenty-nine acres and three roods of meadow and 
paflure in the parifh of fTiberton^ which he had flocked and dc- 
paflured with fhecp and young barren beafls. He then fuggefled, 
that from time immemorial there had been, and there then was an 
ancient cuflom within the faid parifh of IVtbertoniy that every 
perfon holding or occupying meadow or paflure within the laid 
parifh being an outner^ viz. an inhabitant of and in any other 
parifh or place than the faid parifh of tVibertoriy fliould pay to the 
reftor of IViberton for the time being, or his farmers of the tithes^ 
jpd. yearly and every ypar at Eafltr for cyery acre of fuch meadow 

an4 
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anf] pafture by him, her, or them fo hoIden^anJ occupied within I747« 
the faid pariih, and fo in propoition for any quantity of fuch *■ 

meadow or pafture lefs than an acre, in lieu of all manner of tithes 
arifing in and upon fuch meadow or pafture ground ; and that all 
the re6lors and their farmers of the tithes for the time afurefaid 
have accepted and been accuftomed to accept, and of right ought 
to accept the faid fum of lod. Upon this modus iffue was joined ; 
and a verdict being found for the plaintifF, a motion was made in 
arrcft of judgement. 

Two objections were taken to this cuftom ; ift, That it was a 
rank modtts^ and could not have been time out of mind. 2d, That 
the cuftom was unreafonable and uncertain in excluding the 
towners, and not fetting forth what they were to pay. 

B^Ifif Id fcTJeanty in fupport of iht modus y cited Li//. § 170. and 
34 H. 6. 36. the prior of Tikeford's cafe, to fhew that prefcription 
need not be carried back to the time of Richard the firft, but that 
there may be a prefcription by common law, as well as by the 
flatutes of limitation of writs, viz. where the memory of mam 
runneth not to the contrary, which was the prefcription before the 
ftatute. As to the ranknefs of the modus^ he faid, he was fo old as 
to remember ahnoft tlie very beginning of the name of rank modus. 
Lord Chief Baron H'^ard was the firft that introduced it. He was 
a great patron of the clergy, and carried their rights a great way. 
So was another great man that came afterwards from the Exchequer 
into this court. 

Skinner ferjeant, con/roy cited the cafe of Layfield v. Dewhfp^ 
Tr. 9 ff^, 3. in the Exchequer, from Dodd*% MSS. wherein a modtis 
of 3 d. for every la^b was fet afidc for ranknefs. 

IVilltSy C. J — If I thought there had been any difficulty in this 
cafe, I (hould have taken time to confidcr : but, as I think there is 
none, I fliall defire to give my opinion now. 

The firft of thefe objefiions is, that the modus is too rank, and there- 
fore cannot be fo old as the time of Richard the firft, the time of 
prefcription, for that lod. then would be 20 s. now. It is faid, and 
1 am afraid truly, that there have bqen many cafes determined upon 
this footing. The fewer, the better ; but I am glad they are not m 
print, for then they might have niifled more than they have already. 
I cannot agree to the objcdion that has been made to the cafes 
cited out of the year books. I think of them, as I do of tny 
brother who hds cited them, that they are the better for their age. 
Brother Belfield is fo happy as to remember the beginning of the 

3 F 4 (io£lrine. 
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1747. doQrine of rani modufes. The reafon of thofe deter .ninations I 
' cannot guefs, unlefs it be that bonijudicts eft ampliare jurifdiSiorum, 

The confequence of them is to deprive the landholders of what tbey 
have fairly purchafed and paid for. It is a ftrange notion, and 
moft fo in the prefent cafe. What is it founded upon ? that it is 
not likely that the owners of lands would agree to pay more than 
the value of the lands. But we cannot go upon prefumptions, but 
proof ; and what proof is there of the value of lands in this country 
at the time of Richard the (irft ; for this mull be fettled as well as 
the value of money ; and 1 2 d. an acre has been given for land in 
NorthumberUnd, I agree with my brother Belfield^ that the time of 
Richard the firft is not the time that we are to look to as the time 
of prefcription according to Lilt. § 170. that was the time of limi- 
tation of writs of right, and it would be abfurd if otherwife. If 
the time of Richard the firft was time immemorial in Henry the 
fixth's time, the time of Henry \\\t (ixth is immemorial now. And it 
would be more abfurd to allow of this objeflion in this cafe ; for 
how is it ofiered ? not under the head of a void cuflom, but as fa& 
againft the verdl£l ^ and therefore this fliould not have been moved 
in arreft of judgement, but for a new trial. 

Burnett^ J. — ^Tbe time of ^. 1. is the time of memory fofar, 
as that when the commencement of a cuflom or prefcription 
muft have been by grant ; if the grant appears to haye been fub- 
fequent to the time of R. i. the prefcription is bad ; but it coma 
under the rule of apices juris. My brother Belfield has given us the 
hiftory of the beginning of this do£lrine of rank modus in lord 
Chief Baron IVard^^ time, and I have had another cafe given me by 
a learned judge, which (hews the end of it. The cafe I mean is, 
the cafe of Giffard v. fVebb^ in the Exchequer. That was a bill for 
tithes in kind by the re£lor of Stoke^ and the defendant fet up a 
modus of 3d. for every lamb fallen. It was infilled, that this would 
be equal to 30 d. now for every lamb, and was therefore bad. Yet 
it was decreed in favour of the modus^ and the decree was con- 

$iipr2 708. firmed in the houfe of lords upon an appeal there in 1735, and 
there was an end of rank modujes : 1 believe they have never been 
beard of fmce. 

The fecond objeftion as to the unreafonablenefs of the cuftom 
was likewifc over-rukd, and the rule in arreft of judgement di(» 
charged* 
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1748.; 

H. 21 Geo.JI. A, D. 1748. In Cane. 

Rotheram v. Fanjbaw . [3 Atk. 628.] 

'T^HE defendant inftituted a fuit in the eccefiaftical court for Tub- The defend. 
traQion of tiihej ; the plaintiff, without pleading any dif- fnlil^^ji|' 
charge there, brings his bill in this court to eftablifli a modus \ the ^^^A'cai 
anfwer to the bill does not admit it ; and the motion now is for an fubtraaion 
injunction to ftay the proceedings in the ecclefiaftical court, upon bringlT'hiii 
the bare fuggeftion of a modus by his bill. toeAablUh 

Lord Chancel lour. — ^An injunction is prayed on two heads; on the bare 
firft, on a prefumption from a conftant non-payment of tithe-hay o*?rwr2 
time immemorial, that there mud have been an alienation from the "^«? ^^ 
perfons under whom the defendant claims, though the plaintiff is tion to Azj 
not able to produce the particular grant of thofe tithes to his cecdwrl in 
anceftor. Secondly, upon a fuggeftion in the bill, that there has ^^^. <cc*«fi- 
been a modus or compofition conftantly paid in lieu of tithes. If The ia- 
1 (hould grant this injunftion, I fliould make a precedent for iJI^^**^*^ 
tripping up the heels of two courts, the ecclefiaftical court, and a 
court of common law. 

The ecclefiaftical court have a right to retain fuits for tithes» 
whether at the inftance of a fpiritual perfon or lay impropriator. 
There may be a fuit too in that court for a modus^ as well as for 
tithes in kind. The defendant like wife may plead a modus there: 
if admitted, the ecclefiaftical court may go on upon the modus i 
if denied, the ecclefiaftical court cannot proceed propter triatsonis 
defeBumy and if fo, it is the common fuggeftion for a prohibition 
in the court of king's bench ; but, if you go there for a pro- 
hibition, you muft firft (hew the modus has been pleaded in the 
ecclefiaftical court, and denied there. No fuch thing has been 
(hewn in this cafe ; but a bill is brought to eftablifti a modusj and 
prays an injundlion to ftay proceedings in the ecclefiaftical court, 
upon the fuggeftion of a modus only. I cannot grant an injundlion 
here but upon the fame grounds as a court of law would grant a 
prohibition propter triationis defectum. Injunctions in this cou/t 
^re granted upon a fuggeftion of fomething which affeds the right 
or convenience of the party in the proceedings in the other court, 
or where there is a concurrent jurifdiQion. The modus is not ad- 
mitted by the anfwer to the bill in this courts and if infufficient 

yoa 
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1748. you may except to the anfwcr ; and even if the fuit goes on in the 
- rplrltual court, and a fentence is pronounced for the tithes, it is no 

prejudice at all to the plaintiff in his fuit dependittg here. But, if 
I was to grant this motion, I (hould take away the jurifdidionof 
the fpiritual court on the one hand, and the court of common law 
on the other. 

As to the non-payment of the tithe-hay, it is inGfied, the owner 
of tlie land was formerly a purchafer of the tithes, and has enjoyed 
the land and tithes together for a great lengih of time, which isa 
prefumptive evidence of his right. But this is not a ground for an 
injun£lion in a cafe of this nature. A la^' impropriator is to be 
fure different from a fpiritual in fome refpeCls: fince the re- 
formation, and the a£ls for diffolution of monafleries, tithes by 
grants from the crown are become lay fees ; fo that in fad lay im- 
propriators have as much power to convey a portion of tithes as any 
part of the land itfelf: and therefore it was faid, it is hard the 
plaintiff Ihould not in this cafe have the fame advantage of pre- 
fumptive evidence from long pofTcfTion in the cafe of tithes, as well 
as in any other cafe relating to an ellatc of inheritance ; and it was 
a faying of lord juflice Hale^ he would prefume even an afl o( 
parliament made in favour of length of. polfefTion : but the court 
bupn 757. of Exchequer in the cafe of The Aldermen of Bury againft Evam^ 
would not lay down a different rule as to prefcribing in mn 
decimand9 in regard to lay impropriators and fpiritual perfuns, but 
. held fuch a prefcription equally bad againft both. 

Upon the whole, I do not fee there is any reafon at all for the 
injunftion which is now moved. Why did not the plaintiff go upon 
the length of pofTcfTion in the cccltfiaftical court? he might have 
pleaded it there, as well as infift upon it here in his bill ; and if 
the ecclefiaftical court would not determine upon the fame evidence 
as a court of common law would have done, it is the ufual ground 
for a prohibition, and no other court has the cognizance of it but 
the court of king's bench (/^), and therefore I will not make fuch a 
precedent, as by a fide-wind will take away thejurifdidion of both 
courts at once. Lord Hardwickt iherefure denied the motion. 
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1748. 

P. 20 Geo. II. A. D, 1748. In Cane. 

£x parti Croxallj Miniftcr of the United Parifhes of St, Mary 
Somerjety and St. Mary Mount/haw. [3 Atk. 639.] 

^T^ HE petition prayed that the lord chancellour would iflfue his l^he loni 

warrant for levying the funis of money mentioned in the S^wrong 

petition on feveral inhabitants of thcfe parities, who had refufcd to i" '^'^"^'"^ 

, . J. ni$ warrant 

pay the minilter his dues according to an afrefTment in 1681. of diftrtft 

n r\- ^^^ levying 

It depended upon the conitruction of the Aafute of 22 & 23 f^msofmo. 

r> ^ m m ncv on the 

Uar. 2, r. 15. inhabitants. 

The queftion was, whether the great feal has an authority under the miniUcr 

this aft to iffue fuch warrant as is prayed, if the lord mayor, upon ^*a^^ *^" 

an application to him, refufes to iflue one ? the afTeff. 

nicnt made 

The counfel for the petitioner, in fupport of the authority of in the year 

the great feal, cited the cafe, « Ex parte Savage^ reftor of the the ia""?*'^ 

united pariOies of St. Andrew fVardrole and St. Anne's Blachfryars \ P-**^^**™^"' 

and Ex parti PFood^ reftor of St. Michael Royal and St. Martin *3 Car. 2. 

Vintryi* which came on before lord Harcourt on petition 29th thc'bitter 

06loher 1717, fetting forth, ** That the petitioners had refpeftivelv ^®"/'"« 'he 

1 V f . • . . • . r n. , r ^ maintenance 

demanded ot the mhabitants the refpective rates and arrears for the of the par- 

houfes, Wr. in their refpcftive occupations, but they refufed to pay in"the^'. 

the fame ; and that the petitioners applied to Sir Richard Hoare^ 'l'**^* °^ **»• 

Jord mayor, for fuch warrants as the a£l of parliament dire£ied him don burnt"* 

to grant for levying the faid monies, and he refufed to grant fuch ?J Jhu^^fc 

warrants ; wherefore it was prayed, that his lordfhip would grant ^^^ ^°"« "^ 

the petitioners his warrant to levy the feveral fums of money fo upon peti- 

refpeftively due to them, by diftrefs and fale of fuch goods of the [Jruc thc?r 

parties fo refufing to pay, according to the dircftions of the zEi of warrant for 

parliament. fums af- 

Lord Harcourt thinking the matter of the petition of great con- 
fequence to the inhabitants of the feveral parifhes mentioned in the 
aft, as well as to the clergy of the city of London^ as no fuch com- 
plaint fince the making of the a6f had been before made to the lord 
chancellour, or lord keeper of the great feal, or to any two of the 
barons of the exchequer, defired the alTiflance of Mr. Baron Bury 
and Mr. Baron Price\ and on 2d December following the matter 

I came 
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1748. came on again in their prefence, when it appeared, that feveral of 
" the quarterly Turns claimed by the petitioners became due and in 

arrear when the houfes, or other hereditaments, whereon fach 
quarterly Turns were aflefled, (lood empty, or were in the pofleflion 
of former tenants or occupiers thereof; and a queftioa thereupon 
ariflng, whether Tuch Turns To aflefled upon the feveral houles 
within the Tcveral parifhes mentioned in the slGL for making up 
certain annual Tums of money to be paid in lieu of tithes, were 
become a fixed or real charge upon the houTes wherdon they had 
had been To aflefled, h that the arrears which became due in the 
time of former tenants, or when the houTes were empty, might be 
levied on the Tucceeding tenants ; the funher confideration of the 
petitions was adjourned to 23d December^ upon which day the two 
barons certified their opinion, ^^ That by the fiatute, the fumiof 
money which have been duly, according to the direfiions of the 
a£^, aflefled upon the feveral houTes, f^r. within the parifhes in the 
a3, are become real charges upon the houTes, Vc. whereon diey 
were To afleffed, {o that the arrears, which ought to have been paid 
by the Tormer occupiers of the houTes, or which became due, when 
the houTes flood empty, may be levied by diftreTs and Tale of the 
goods of the prefent occupiers." And lord Harcourt declared he 
entirely concurred in , opinion with the barons, and that the 
petitioners were at liberty to apply to him Tor warrants oTdiflrefs, 
as prayed by their petition ; but directed them firft to demand from 
the Teveral perTons mentioned in the petitions the reTpe£live Turns 
due Trom them, that they might have an opportunity of pay ing them 
without further trouble or charge. 

Lord Chancellour. — The a6l of parliament direQs, " that the 
alderman of each reTpedive ward within the city of London^ where- 
in any of the Taid pariflies reTpe£lively lie, and his deputy or de« 
puties, and the common-councilmen of each reTpe£)ive ward, with 
the churchwardens and one or more of the parifhiooers of each 
refpe^ive parifli wherein the maintenance is reTpeSively to beaflirT- 
ed, to be nominarcd by fuch refpeQive alderman, deputy, comcnoii* 
councilman and churchwardens, or any five of them» whereof 
the alderman or his deputy to be one, fhall at Tome convenient aid 
feafonable time aflemble and meet together at Tome place within 
each of the reTpeflive parifhes in Tuch reTpeflive ward, wbereiQ 
the maintenance aforefaid is to be aflefled} and tbey^ or tfap major 

part 
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part 8f them To affemblcd, (hall proportionably affersupon houfes, 1748. 
all (hops, warchoufes, and cellars, wharfs, keys, cranes, waierhoufes, . 

and tofts of ground, and all other hereditaments whaifocvcr, the 
whole rcfpefiive fum by this a£l appointed, in the mod equal way, 
that the faid aflfeflbrs, according to the bed of their judgements, 

can make." 

Another provifion in this a£l is, that if any di(rerence (hould 
arifc in the a(re(rment, and a pari(hioner (hould (ind himfelf ag- 
grieved by the a(re(rmg of any fum of money in the manner^aforefaid : 
*< That then upon complaint made by the party grieved, to the 
lord mayor and court of aldermen, they fummoning as well the 
party grieved as the alderman, and fuch others as made the af- 
fe(rment, (hall hear and determine the fame in a fummary way, 
and the judgement by them given (hall be final and without ap- 
peal." 

After fettling the manner of making a(re(rments, and no appeals, 
then comes a claufe that direds, upon refufai of the inhabitants 
of the refpedive pari(hes to pay to the refpefiive incumbents 
any fum refpeSively payable, how the fame (hall be levied. 

*< That it (hall and may be lawful for the lord mayor of the Se£l. ix. 
city of London^ for the time being, upon oath to be made before 
him of fuch refufai, to grant a warrant for the o(Bcer appointed 
CO colled the fame, with the adiftance of a conftable, in the day 
time to levy the fame tithes or fums of money fo due and in arrear, 
by diftrefs and fale of the goods of the party fo refufing." 

Then comes the provifo which gives jurifdi£lion to the great 
(eal. 

•* Provided that in cafe the lord mayor or court of aldermen Sca. xi, 
{ball refufe to execute any of the refpcQive powers to them by 
this 2lQ. granted, or to perform all and every fuch thing relating 
either to the a(re(rmg or levying of the refpeftive fums aforefaid ; 
that then it (ball be lawful for the lord chancellour, or lord keeper 
of the great feal for the time being, or any two or moie of the 
haroos of his majefty's court of' exchequer, by warrant under his 
or their lefpeftive hands and feals, to do and perform what the 
laid lord mayor and court of aldermen, according to the true 
intent and meaning of this a£l, might or ought to have done, 
and by fuch warrant either to empower any perfon to make 
the refpedive a(feirments, or to authorize the refpe6live o(Ecers 
appointed to colled the fums afore(aid| to levy the fame by 

9 dillrefs 
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1748. difirefs and fale of the goods of any perfon that (hall reFure to pay 
— in manner and form aforefaid." 

I mud take it here as if the aflenVnent was made. The auihorlty 
of the great feal does not extend to every cafe under this a£l ; but 
only where there has been a refufal by the lord mayor, C^r. to ex- 
fecute the powers granted to them : there, the lord chancellourt or, 
t^c. for the time being, is to iffue a warrant, Wr. Here, the lord 
mayor has heard the parties, and is of opinion not to grant a warrant. 

In the one cafe, the aft did not intend to leave the miniller fo 
far in the power of common-councilmen and churchwardens, as 
to abide by their determination, but he has his appeal; and it does 
not only give an appeal to the minifler, but to the inhabitants ; 
for the words are •* if any variance or difference in the affeflroent, 
and a pariOiioner {hall ' find himfelf aggrieved, i^c. and lord 
mayor's determination is final there." 

In the other cafe, where there is no controverfy about the af- 
feffment, but a refufal to pay, though the words are « (hall 
and may be lawful," yet that is imperative upon the lord mayor, 
if ajuft demand. In cafe of any variance or dif&rence in the af« 
leffment between the roinifter and pariQiioners, and appeal to the 
lord mayor, the court of chancery or exchequer have no jurifdic- 
tion, unlefs the lord mayor refufes to take cognizance, becaufe 
that would be refufing to execute their own power ; but, if they 
have entered into the confideration of the grievance in any manner, 
their appeal would be final. In the prefent cafe the only ad the 
lord mayor was to do, was^ to iffue a warrant ; he has refufed it ; 
and unlefs I enter into the quefiion, whether the lord mayor ought 
to have iffued a warrant, I can never judge whether he had a power 
to do it or no. Here is, as it appears to me, a plain diftinftion in 
the a& of parliament ; for this warrant mud have been founded up* 
on an affeffment ; and as to the pariQiioners, if the lord mayor had 
■- iffued a warrant improperly, an aftion of trefpafs would have lain 
againft him, and that might have been his reafon for refufing it. 

Upon the whole, I think this court has a jurifdidion to inquire, 
whether the lord mayor has done right in refufing the warrant ; 
and if of opinion he has done wrong, I can iffue my warrant for 
levying the fums affeffed ; and his lordlhip gave direftions accord- 
ingly. 

There being a difpute, whether part of the premifes were liable 
to the affeffment, by confent of all parties, the court referred the 
decifion to arbit(ators« 



T 
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1748. 

Tr. 21 & 22 Geo. II. A. D, 1748. Scac. 

Macgill V. Le Strange. [2 V/ood's Deer. 452.] 

HE bill ftated, that S\x N, Le Strange znA\\\s anceflors had, 
for many years paft, been feifed of all the lands in the pariOt 



of Ring/lead Parva^ otherwife Barrett Ringfiead^ otherwifc Ring-^ 
JleadSt. Andrew^ in the county oi Nor/olky and alfo of the advow- 
fon of the reftory of the faid parifh ; that the faid pariOi being of a 
fmall extent, and having but few inhabitants, by reafon that great 
part of the lands had been turned into (heep commons, the defen- 
dant and his anceftors for a long time neglefted to prefent any 
re£lor to the pariOi, and took all the tithes arifing therein them- 
felves, or let the fame to their tenants, but had provided no 
perfon to ferve the cure during all the faid time, whereby the cure 
of fouls, and the performance of divine fervice, had been for many 
years paft totally negle£led, the parifh church thereof greatly ruined 
and gone to decay, and the right of prefentation lapfed to the 
crown ; that the plaintiff thereupon, by virtue of a prefentation 
dated the 6th of May 1720, was lawfully inftituted, ^c. therein, 
and is thereby entitled to receive all the tithes, both great and fmalt, 
ariflng in the faid pari Ih ; and that the defendants Crawford and 
Ma/on held land therein, which they rented of the other defendant, 
on whi.'h, grain, hay, grafs, and other tithable matters grew, 
which they had taken and converted to their own ufe, without 
fctting out the tithes thereof, or making the plaintiff fatisfadion 
for the fame ; and which they had, under feveral pretences, re- 
fufed to do. The bill therefore prayed that the defendants might 
account with and fatisfy the plaintiff for all the faid tithes. 

The defendant Le Strange by his anfwer faid, that the plaintiff 
feemcd to confound the parifh of Ringflead St, Andrew and the place 
called RingJIead Parva or Barrett Ringjlead^ as if ihcy were one pa- 
rifh, whereas they were two diflinfl and different parifhes and parifh- 
churches, the one called Rtngflead St. Peter and the other Ring-^ 
Jiead St. Andrew \ that he, the defendant, was feifed of fqme efl ate 
in the parifh of Ring/lead St. Andrew^ but not of all the lands there, 
nor of the advowfon of the reflory of the faid parifh, which be- 
longed to the mailer and fellows of Chrift College in Cambridge ; 

that 



«■• 



8i6 CASES. 

1748. that y. Batnes^ clerk, was then the incumbent thereof; that there 
■ was a place adjoining to Hunflantony called Ringjlead Parva^ of 

« Barrett Ringjlead^ which was not a parifh of itfeir, and had never 
been known by the name of Ringfttad St, Andrew \ that neither 
he nor any of his anceftors had ever prcfentcd any re6Vor to the 
laid place ; but he infifted, that they had a right to the tithes arifing 
within the faid diftri3,they having for feveral hundred years leceived 
or let the fame. He denied that there was within the faid diflrid any 
parochial church, or that the crown had any right of prefentation to 
the fame before the plaintiff obtained the fame under the great feali 
if in fa£l he had fo obtained it, as in the bill is mentioned; or that 
he knew, except from the plaintiff's fuggeflion, that he was pre« 
fented to the fame ; but he admitted, that within the faid diftrid 
there flood the remains of a fmall edifice, called The Chapel Barn^ 
which formerly lay as a ruin, until one of his, the defendant's, 
anceflors fet up a thatched roof thereon ; that (ince that time it had 
been ufed as a barn, though in ancient times it might have been 
a chapel within the faid precind}, where there have not bem above 
one or two inhabitants at the fame time for many years paft; that 
it appeared by ancient w/ilings, that the faid edifice was frequently 
fliled libera capella^ and fometimes libera capeUa Jive reQoria it 
Ringjlead Parva, He alfo faid, that about the reign of i/. 8. 
the faid chapelry and reflory, with the tithes and profits thereof, 
became impropriate, and that the fame had ever Cnce been re* 
puted and fliled a free chapel or re£lory impropriate, and had been 
accordingly held and enjoyed as a lay fee and inheritance, with- 
out any claim or interruption by any perfon whomfoever until the 
pretended claim of the prefent plaintiflF. He denied that there 
was, during any pan of the faid time, and until the claim of the 
plaintiff, any chaplain, re£lor, or incumbent prefcnted to the (aid 
free chapel or redory, or that any perfon had, as fuch, officiated, 
taken, or received any tithes, or in any refpeft performed divine 
fervice there ; or that the faid reflory confifled of two medieties, 
which were afterwards united ; or that there were formerly, or at 
any time fince, feveral reftors inflituted to the faid feveral medieties. 
He alfo denied, that at any time fmce the faid free chapel or rec- 
tory impropriate became a lay fee, and the inheritance of his an- 
ceftors, or at any time fince the thirty-firft year of H. 8. the 
fabrick within the faid diflri3 was ufed as a church or chapel, or 
that any perfons had been admitted thereto, or bad any way become 

incumbent 
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incumbent thereof, or of any mcdieiy, or other parts thereof, or had i7j.8, 
received any tithes or prafits thereout down to the time of the faid , 

plaintiff's prcfentation ; or that his anceftors firil began to take 
the tithes during the confufion of the late troublefome times ; or 
that they were taken on account of their default in not prcfentino" 
to the faid reftory ; or that he liad in his culh)dy any papers or 
memorandums whereby it miglit appear that there was one or more 
redlors of the faid free chapel or reflory impropriate in the reign 
oi CharUs 1. or in the troublcfome times that followed that reign, 
or at any lime fince il^e ihirty-firll year of Henry 8. cither ot the 
name or family of Le Strange^ or of any other name or family. 
He alfo faid, that he did not know whether the faid tithes wcro* 
appropriated to any abbey, or whether the faid chapel was at any 
time ferved by any flipendiary curate, or whellier any curate thereof 
was paid by any abbey, or whether fuch free chapel or tithes, as 
part of the pofTefhons of any fuch abbey, were, fincc the diffolu- 
tion, come to him t!ic faid defendant. But he infifted, that the 
faid free chapel and the tithes within the laid dlftjidl did, by lawful 
means, come to his anceftors, and legally dcfLend to him ; and 
be hoped, that after fo long, qnlct, and uninterrupted a poiFeflion, 
he (hould not be diflurbcd in his enjoyment of the fame. He admit- 
ted, that he might affirm that there never was fuch (liftind parifii 
9S Rtngfiead Pai-va^ as he apprehended the faid diflric-l might belong 
to the faid parilh-church (»f Hioijianton^ forafmuch as the inhabit 
tants of the faid diftri6f, together with the other inhabitants of 
Hunjiunlon for lime immemorial had, for all divine ofTi.es, repaired 
to the church of Hiinjlanton^ and not lor the default of his ancef- 
tors providing one to ofiiciate in the faid diftiivl^ of llhiglhad 
Parva \ and that the inhabitantsof the faid dill riv4, for all tl;e lands 
lying there, had been taxed and afllfled in the rates for the re- . 
pairs of the church of Hnnjianton^ and in all other parifii rates and 
taxes ; and he denied that Ringjiead Parva liad been reputed to 
bcadiftinfcl parifii {rom HunjJaut on ^ Readmitted, that the tithes 
ariQng within the faid dillrict had not been paid or liui^-fied to the 
owners of the tithes of HunJIanton^ and that tenths, lynodals, pro- 
curations, and other ccclefiiftical duties had been paid for thv^ni 

ieparately. 

The defendant Mnjon by his anfvvcr faid, that he refidcd in 
Hunjlanton^ and thai he had bcwn for four years tenant to Sir iV. Lf 
Sirange of lauvls vithin the faid diflric"t kA Rifi^fii\'Hi Panm or 
fiarrett Rhgjlcdd^ and had paid him \oi the whole tithe thereof, 

V0>-. U, 3 Q V^'hcn 
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1748. when fovvn with corn, one bnHiel an acre, ot money in lieu, at tli« 
>■ then current price of fuch corn \ that for the other parts which 

were not arable, being coarfc bulhy paflure, and reputed fmall 
tithes, he had paid tithes to the minillcr of Hutifiantoriy where hr 
lived, and where his (lock was kept. He denied that he kncvr 
that the tiihes of the faid precihft were due or payable to any other 
perfon than to his landlord or his anceflors until the plainiiff 
claimed the fame ; but he faid, that he believed that the faidprc- 
citidl of Ringjlead Parva^ though not tithable to Hunflanhn^ did 
lie in the parilh of Hunflanton^ and that the owners and occupiers 
of all the lands within the fame prccin^l had paid, and did pay, ail 
rates and taxes for church and poor, and other latcs to, andbnr 
otHces within, the parifli of Himftantm. 

The defendant Sir N. Le Stranoe died, and tlic plaintiff filed his 
' bill of revivor and fupplenienial bill againft his fon and heir at law^ 
to whom the faideflatc defcendcd in revcrfion after thedeathof his 
mother, whom' he made a defendant thereto ; and further fct forth, 
that the defeiidant Sir T* Le Strange pretended that the parilh 
church of Ringjlead Parva was only a chapel of eafe to fome other 
church, for that he had found by ancient writings that the &mc 
frequently was ftiled libera capella^ and fometimes libera ccpelhfrfe 
re^oria de Ringjlead Parva, The bill of revivor and fupplemcntat 
bill therefore prayed, that the former proceedings might ftand re- 
vived and the defendants might difcover the fajd deeds. 

The defendants appeared and anfwered, and 'the fuit was rc- 
trived by order dated the 2d day of May 1745 ; the plaintiff re- 
plied ; the defendants rejoined \ and witnefTes were examined on 
both fides. 
Mr jy<^- The cafe appeared upon the evidence to be this. That before 

rcU sMSS. ^^j gj j|^^ j^^^ qJ- ^j^g difTolution of monaflcrics there was fuch a 

diflinft reflory : that it belonged not to any rdigious houfe, bo! 
one Leflrange was irKumbent. Entries in the Firft- Fruits Office of 
this reilory, and the vahie of it, and fevera! ancient inftitutions 
from 1308 to 1420 were alfo proved. The plaintiff had gotten a 
prefentatlon under the great feal . On tlie contrary it \ras proved, that 
Sir Thomas Lejlrange and his anceftors had enjoyed the great tithel 
of this reflory ever fmce //. &. for which ancient accounts of lii^ 
family in H. 8/s lime were produced. It was atfo proved, tlwt 
vicarial tithes were paid to the vicar of Hnnjlanton^ the neigh- 
bouring parifh : that the inhabitants pay poors' rates and go to the 
churcli at Hiinjlantan : that there is no church or parfonage houft 
at Ringjleady nor was any incumbent ever prefcntcd fincc Lejlrangt, 
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Lord Chief Baron delivered the opinion of the courf. 174.8. 

It appears plainly that there was once fuch a reflory. The , 

Ijueftion is, whether from the great length of time, either a union 
of this church with Hunjlanton^ or an appropriation to fome lay 
patron, one of the ancellors of ^\x Thomas Left rmgt (the de- 
fendant) is to be prefumcd. There is not the lead pofitive proof of 
any union. The vicar of Hufificinton is proved only to have en- 
joyed fmall tithes, and there never has been any reflor to aflert hi$ 
right to the great. So that I do not fee liow there can have bcqn 
any union fincc the time it appears to have been a di(lin£l re£lory» 
No prefentation to this redlory, as would have been, if united, as well 
as to Hunjlant&rt^ Cro. Eliz, 500. As to an appropriation, there 
is no evidence of that. It did not belong to any abbey or religious 
houfe at the diffolation, for Lejirange was then incumbent. No 
vicar was ever endowed as required by the ftatutesof 15 ^. 2 f . 6. 
4//. 4. r. 13. An appropriation muft have been to fome body 
corporate : it could not be to a natural perfon, much lefs to a 
layman, Plowd, 495. H^b, 307. Impropriators pay no tenthsi Supra xj^* 
a6 H. 8. The payment of tenths by the LeJIranges is an evidence ^'^' . 
of their having the advowfon, but not that they were impropriators. 
1% Co, 3» 4. was cited, to (hew that we ought to-prefurae a reftory 
impropriate. TboGc cafes were applicable if there were any traces oE 
an impropriation ; for there, there were traces of it, and a part only 
was prefumcd ; but here we muft prefumc the whole. That we 
cannot do this, Cro. EHz, 873. is, I think, a cafe in point. There- Supra iix. 
fore as nothing appears either of a union of an appropriation, 
and it is very clear it was once a diflinft reflor)', we arc all of 
opinion, that the plaintiff muft have a decree ifor his tithes and 
cofts. 

Tr. 21 & 22 Geo. IL A. D. 1748. Scac. 

Ingram v. Thack/lon. [Mr. Joddrcll's xMSS.] 

Y ORD C. B.— This is a bill by a vicar for tithes of a part of meruit 

"^ lands called Brofiiiey Grange, formerly belonging to a monaftery ^^1^'^V 

of Ci/iertlan monks. The defendant, who is only occupier, fays, ^^^^^}^^ ^^^ 

that the clofcs were belonging to the monaftery of Fountains at the Jo.jged to 

diflToluiion ; that the abbey or monaftery was founded time immc g.^^^J^^ 

morial, and one of the greater monafteries; that the lands were J"^^^"/^;; »"<* 

had never paid tithes, the court prefumcd an ibfolutc, not a qualified exemption, though it wai alfo 
qn proof tha ihe houfc was a Ciftcrtinn abbey ; that other landj, part of the fame farm, paid tithfi, 
%rhile in the hands wf i«nanl> ; and that the lands in qucftiw were n«ver io le»fc. 

I 3 G a <i^hc- 
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1748. tithc-frcc at the diflblution of the abbey; that /f. 8. became 
*■"""""" feifed thereof on the difTolution exempt from tithes ; that they have 
been held exempt ever fincc, and therefore he infifts that they arc 
exempt. It appears by the endowment that the vicar is entitled to 
thefe tithes, if the lands are tithable. The queftion is, whether 
this is a limited difcharge while in the hands of the owner of the 
inheritance only ? or, whether it is a general difcharge in the hands 
of the occupiers alfo ? 

This queflion depends on the conflru6lion of the flatute of 

Supra 3S5. 31 //. 8. It appears from Slade v.Drake^ Hob. 296. 309. Dj. 

Supra 132. 277 b, Wy?. 7. H. 4. c. 4. that there was a qualified exemption 

from tithes in the CiJIercians only during their own occupation. It 

was inOfled by the counfcl for the defendant, that the difcharge at 

the diflblution was abfolute. Hardr, loi. Dyer'^^t). 

The fir ft objection that was made, that ihe abbey was not 
founded before time of memory, is falfe in fafl. For it appean 
from Dugd. MonaJI. 375. 703. to be founded before the time of 
R, I, The fecond objeftion was, that the Ciflerciam were not 
difcharged till the council of Lateran. But there were two councils 
of Lateran^ one before, and the other after time of memory. The 
third objeflion was to the pleading of the difcharge. This form 
has prevailed many years in this court, and ought to prevail now. 
Bowks V. A/kinsy I Std. 320. tsf Lev. 195. is not a cafe depending 
on the flatute of H. 8. What I rely on is this, that it is proved, 
that thefe lands have always been in the occupation of the owners, 
-which is confiftent with the plaintiff's cafe, that it. is a difcharge of 
the tithes by the order only ; and therefore nothing but intendment 
from length of time to fhew an abfolute difcharge. The evidence 
is, that thefe lands have always been in the poffeflion of the owners 
of the inheritance, and have not paid tithes. If thefe lands had 
been proved ever to have paid tithes, it would have been clear for 
the plaintiff, Lord v, Dupleck and another, 7th December 1722, in 
this court. Here we muft go on a prefumption that tlic whole of 
Bromley Grange had the fame difcharge. But other parts of it in 
the hands of tenants have been proved to pay^tithes ; and this has 
never been in the hands of tenants at ail. If indeed they had been 
fo, and had not paid tithes, another exemption might be prefumed. 
But here is no fuch proof, and therefore 1 think the plaintiff" muft 
recover. 

Mr. Baron Clarke. — I think there is not fufEcient upon thefe 
pleadings to let the pluintifF into the. proof he has brought, as to 

other 
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Other lands in the parlfh ; and I do not think proof of payment 1748. 
by other lands ought to affc£l thefe. There is nothing in the bill ,, ■■ 
or anfwer which leads the plaintiff into proof of tithes paid in other 
lands part of Bromley Grange. If you go on prefiftnption, you 
mull go entirely on it here, and the matter is not put in iffue, that 
other lands in the hands of occupiers paid tithes, fo that the de- 
fendant could not make his defence. The bill is brought generally 
for tithes of the defendant's lands : the defendant fets up an ex- 
emption for his own lands only, and not for Bromley Grange in 
general. How then can the defendant be bound by a defence other 
perfons have made for their lands r Is he to be bound by. their 
ncglefl r I think we cannot take what has been done in other lands, 
as conclufive evidence to (his. A difcharge by real compofition 
extends to laymen as well as ecclcfiaftical perfons. Fountains abbey 
might have been endowed with thefe lands difchargcd by fuch real 
compofition. So proving the abbey endowed by laymen with thefe 
lands does not prove they cannot be exempt. Why is not this to 
be proved, when no tithes have been paid for fuch a length of 
time? This is given as a reafon for a general difcharge being 
pleaded by lord Coke in the 4rchblJhop of Canterbury % cafe, I 
doubt whether we fhould go fo far as to prefume no other difcharge 
in this cafe, but what arofe from the privilege of the order. The 
llatute of 31 //. 8. is flrong to this purpofe, and length of time is 
in favour of the defendant. I have often wondered how the 
dLftinclion between occupiers and owners has been continued fince 
the ftatute. For no perfonal privilege was intended'to laymen 
by the ftatute, but an eftatc in that condition. However, this has 
been fo determined. I think therefore that the plaintiff is not en- 
titled to go into evidence of a fatl not properly in iffue; and if he 
were entitled, I think it would be doubtful as to the evidence 
iifelf. I think therefore a general difcharge in the owner of tlie 
eftate is in the monaftery. 

Mr. Baron Clive, — The quedion is, whetlicr this be a general 
difcharge, or only a difcharge in the owner's hands? Prefumption 
muft hold chiefly in this cafe. The difcharge of thefe orders did 
not arifc from the council of Luteran \ nor is it necclJary that the 
particular difcharge muft appear in the pleadings. Pagers cafe. Supra 5 iV 
Hardr, yil'^l^aP) v. Mollns^ Cro. Eliz. 206. As to this particular Supra 162. 
cafe, it appears that Bromley Grange belonged to the monaUcry, and 
that fomc of the lands there have only a perf mal difcnarge. The 
queftion is, whether that evidence will affcft this cafe? Non-pzy- 

3^3 mcnt 
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^'* mcnt is a fJlTicicnt difcharge in general. The Crytirltans mtt 
capable of other dtfcharges bcfides that of their order. I do not 
think it foIlowH, becaufe they had other lands that had a perfonal 
difcharge, that thefe lands had no other difcharge. Therefore I do 
not think this evidence good to aflPefl thefe lands. And as there 
has been fo long a non-payment, I think we mud rather prefumc 
a general difcharge, a different one from that of the other lands in 
Bromley Grange. 1 therefore concur in opinion with Mr. Baroa 

Clarke. 

Mr. Baron Legge. — ^The cafe is reduced to prefumption oncwiy 
or the other. It is proved that thefe lands were never in Icafe, and 
that other lands in Bromley Grange have only a limited difcharge; 
therefore it is to be prefumed that thefe have only fucli. I think 
there is a flrongcr prefumption in favour of a general difcharge. 
But then the evidence tends flrongly another way. But then that 
is not particularly put in iffue, for nothing is faid as to the other 
parts of Bromley Grange in the bill and anfwer. It is not in iffuc, 
nor is the evidence applicable to this particular eftatc. I thiiik 
therefore the general prefumption is to prevail, that here is a total 
difcharge, and I concur in opinion with the two other barons. Bill 
difmilFcd. 

M. 22 Geo. II. A. D. 1748. In Cane. 

Offley V. Fanjbaw. [Mr. Joddrell's MSS.]. 
All the pi- |T wasobjefled to a bill to eftablifli a modus which was brought by 
rccd'not'bc three land-owners and their tenants, that the reft of the pa- 
?^.?'t" '° f riflnoncrs (hould have been parties, or that the bill (hould have been 

i)iU broUi;ht r r i r 

toeiUbiiih filed in behalf of them, or fome reafon given for their not being 
parties j and that this could not properly be called a bill of peace, 
bccaufe there was no difturbance of the right. 

Lord Chancellour. — As to the firft objeflion, it is not ufual to 
make all the parifhioners parties, nor is it neceffary to fet out that 
it is in their behalf; for that if a decree be made on fuch a bill, 
though the pcrlbns, not parties, be not adually bound by it, yet it 
may be given in evidence (unlefs (hewn it was obtained by colluGon) 
againft any other pcrfons claiming the fame right. 

As to the other objeflion, I do not think that a difturbance is a 
neceffary ground for fuch a bill, untefs fome relief is prayed. I 
compare it to a bill to afcertain the cufioms of teoaac-rigbt 
eftates. 



a moJui. 
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1749. 

Tr. 22 & 23 Geo. II. A. D. 1749 In Cane* 

StockwcUw Terry » [i Vcz. 115.] 

'TriiE bill W2S brought by a rc8or, for payment of tithes- in kind By2Edw.6. 
of three hundred acres of land. i* tudr own 

Two bars were fet up ; the firft general to all the acres ; the J|^'J*^^ "r' 
fldtutc 1 Ediu. b, c, 13. by which walle ground, improved into *|8c, py no 
arable or meadow, flirill not pay tithes, till feven years after the fevciivcari 
improvement is completed; as 10 which, the cafe appeared, that **.'" .^Tl'i, 
the land in queflion uas a common field for fhcep, horfes, and »f^ ""i fit for 
cows, but not fit for fattening them, being over- run with brulh- rcyiui/of 
wood, briars, and other weeds ; the parfon was entitled to tithes '^^^^^^^' 
of calves, milk, wood, cfc. out of it, and it was proved to be *»''»f' P^e- 
worth 2 s. an acre beiiire it was miproved. improvc- 

The fecond was particular to forty-eight acres, parcel thereof ; "**^"'* 
as to which an agreement had been entered into between the de- 
fendant and the parfon, and thofc who had right to feed on the 
common, for making an inclofure, and an a£l of parliament was 
paffed for that purpofe, by which they enjoy all their rights in fevc- 
ralty, as they did the right of common before. Thefe forty-eight 
acres were allotted to the defendant in lieu of his common, and 
the queftion was, whether this was dill covered by d^modus^ which 
had been paid for it before ? 

For the plaintiff — ^This land was not within the flatufe, for it muft 
be naturdfua flcrilisy 2 Inji. 656. and the cafes there put, which are 
much ftronger than the prefcnt, Cro. EL 475. i Roll, Rep. 345. 
2 Bulf. 103. and 6 Mod. fhcw, that the flatute intends only fuch 
land as was merely barren, and made good by induflry ; and if it 
yielded any profit before, as wood, £5V. it is not within it ; this 
ground yielded profit before, and cattle were kept on it ; which 
could not be, ifitwaswaflc. 

As to the rnoduSf thefe forty-eight acres are of another nature, 
and not to be covered by it. If there is a m^dus for any thing, 
and a new part is added to it, that addition mull be paid for : 
as, if a modus for two mills, and a third is added, the modus will 
not cover it ; fo, if for a garden, and any addition is made to it ; 
if a buck and a doe are paid for a park, if difparked, tithes muft be 
paid for it* 

304 For 
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J,- 1^^ For tl:e dcTcnclants — Tiils aft was made to encourage agricuUiiic 

t by tiie not iofirig a tenth of the improvement. Ahhc^ugh thciand 

yield fome fruit, ycr, if barren au:,ad ajiricuUuram^ it is within the 
^ jlaiute, which mi'.fl mean fucli lands as are not fit for agriculture 

witliout conficlerdblc expcncc ; as a recompencc for which, tins 
encouragement is given. Defendant has. been at great expencc in 
(leaning and improving this ground, and will not have the benefit 
of it, if to pay tithes the firft fevcn years. 

As to the agreement, the general view of it and of the a£l of 
parliament was, that none fhould be prejudiced, and that it fhould 
be exaclly in tiie fame (iiuation as before, except that it fliould 
not be in common ; but the conftru£lion contended for will give 
the parfon, whofe former right was pre feivcd, what he had not 
before* 

Lord Chancellouri — If there had been a fuit in the ecclefiallica! 
court, and defendant had pleaded the flatute as here, and plaintill 
denied that this was within it, there muft, by the nature of their 
jurifdlflion, have been a prohibition for want of a trial, and it 
. wonld be afterwards tried. But tliis court is not fo bound; it is to 
judge of fa6l as well as law, other wife ever)' madus muft be fcnt to 
trial: but there are many decrees Iiere, and alfo in the Exchequer, 
for p«jvment of tithes for want of proof of 2^ modus ^ for fomc- 
thing (hould be laid to induce a doubt, otherwife it would be put- 
ting the parties to unreafonable expence. In this cafe, found dif- 
crtlion (hould he ufcd ; for by too flrift a conflrudiion, the court 
n>ight bring a but then upon the party improving, which would 
alfo tend to impoverilh the church ; for by thefc improvements 
livings are made belter ; and though the prefent incumbent was not 
capable o(. tithes for fevcn years, yet after that time the profit will 
be increafed. On the other hand, it will greatly prejudice the 
incumbent to call land in fome degree fertile, barren land; fur 
he will thereby be dcnrived of his tithes. It muft be guided by 
thedettrmiiiations niaJc on tlx afl, all which have been agreeable 
to lord Coke\ Comment, 2 InjL 655. where the rule laid down is, 
if land is in its own nature fo biurcn, as n6t to be proper for agri- 
culture alter it is improved, it fliall not pay tiilic : but, if, in its 
own nature, it is fit for tillage, but by reafon of wood or other 
accidental circumllance, it was not turned into tillage before, upon 
the taking a A'ay that accidental circumflance, it (hall pay tithes 
prefcutly on being turned to tillage: for the a£l does pot confidcr 

the 
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ihc cxpence; but that you may by poffibllity be paid, as by the 1749* 
timber, underwood, i^c. But, if afterwards this land will not pro- *""^""*" 
duce, unlefs dunged or chalked, the court has confidered this as 
evidence of its being barren in its own nature, and not proper for 
corn, without additional improvement. It is admitted, that this 
land produced three crops of corn, without any thing but plough- 
ing; but objefled, that chalking will be neceffary ; and fo it may 
be in the courfe of common hufbandry. But the queftion is» 
what was neceffary for the firft crop ? The way of arguing for 
defendant would throw the expence upon the 'firft feven years; 
whereas the benefit is to continue for ever. There is an expence 
in gaining land from the fea : yet no fcven years allowed, though 
ovciflown timeout of mind, becaufe the benefit is lafling : but, 
if an additional expence is neceffary to make it produce the firft 
crop, feven years (hall be allowed it : it is admitted, that this land 
is not barren, and there is much land, which can neither be called 
fruitful nor barren, that pays tithe. 

As to the forty-eight acres, I am of opinion, that in this cafe 
they are covered by the modus. I admit the cafe mentioned, and 
that by difparking the modus is gone ; and if the owner difparks 
part, he fhall pay the fame modus, and alfo tithes in kind for what 
is difparked, becaufe it was paid in nature of a franchife, and not 
for lands. But, fuppofe the owner, with confent of the parfon, 
difparks fome to be enjoyed as before : I Qiould think it was the 
incumbent's intent, that it fhould be ftill enjoyed as part of the 
park, and no tithes in kind (hall be paid for it ; for othcrwife the ' , 
agreement with the parfon would be ufelefs. So, if this agreement 
had been between a lord of the manor and the other commoners, 
without the parfon, and they had turned it into feveral ownerfliips, 
it would be liable to the right to tithes which the reflor has over 
the whole pari(h. But here has been an agreement by an aft of par- 
liament, to which the parfon was party ; and although the recital 
ufcs only general words, yet it flicws plainly the intention of the 
parties. to be, that tvQry perfon fliouid enjoy his allotment in the 
fame manner as he did the thing in lieu of tithes, and that was 
fubjeft to the modus. 

Let the bill therefore be difmiffed as to the forty-eight acres; 
and as to the reft, an account be taken of the feveral tithes to be 
paid, and the plaintiff (except as to the proof of the modus) have 
his cofts ; for I never knew a decree for an account of tithes with- 
out coils, unlefs there was a tender. 
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Tr, 22 & 23 Ceo. II. A. D. 1749. Scac. 

Carthew v. Edwards. [3 Burn's E. L. 479.] 
p.T.mioncr r?DJrARD Carthew^ clerk, reftor of St. Mtwan in CnrndU, 

ought to J^^ , ^ 

iniik rcnrh brought liis bill in the Exchequer! (amongft other panicu- 



mcul ut his 
tows in 



vef- culars) for the tithe of milk. 



Uh of his The defendant Edwards^ in his anfwcr, fct forth, that the plain- 

own 3t 

place and in tiff having declared he would not fend for or fetch the tithe-railk, 

n!i*i'krihc*^ he did order every tenth meal of his cows to be turned upon the 

ofhcri.inc ground, it not being ufual or cuflomarv for the parifhioncrs of 

meals nid '^ . *^ . . . ' ^ 

the \y\xU>\\ the faid parilh to carry their tithe- milk home to the refior. 

fetch iuway The court, upon hearing the caufe, and ordering two decrees 

lit his own in the faid court to be read, wherein Dodfon was plaintilT, and 

Anihi. 7%. Oliver defendant, did declare, that the defendant ought to have 

^' ^' milked the tenth meal of his cows in vefTels of his own, at the 
place and in the manner he milked the other nine meals, and that 
the plaintiff ought to have fetched it away in his own veOels. 

Tithe of The plaintiff alfo brought his bill for the tithe of the wool of 

wool of * ^ 

1.1m bs du0| lambs. 

pa"fon had The defendant anfwered, that he apprehended no tithe of larobi 

received the ^qq| jq bg jye, the plaintiff havhig received the full tithe of the 

trthc of the , . * *• 

Jambs in lambs in their wool. But, by the ,court, it was declared, that 

3 B[irn*»' ^^^ ^^^^^ ^^ ^^^ ^^^' ^f lambs was due to the plaintiff; and dc- 

Kccief.Law, creed accordingly. 

Mr. Tod- Note. It was alfo faid by the court in this cafe, that Eajier 

dreii'sMss. offerings arc due of conmion right. 



Tr. 23 & 24 Geo. II. A. D. ^75o. In Cane. 

Ba^er v. Knollys. [ Mr. Joddrell's MSS. ] 

Demurrer to ^ BILL was brought for the partition of great tithes of fevcral 
j.ariition of parifhcs in the Ijle §f Hlght held by the plaintiff and defcn- 

crrat tithes j . ^ 

ovcr-rulcd. ^^^ts as tenants \n common. 

To this bill one of the defendants [KnoUys) demurred, becaufc 
tithes are incorporeal and indiviflble in their nature, and becaufe no 
partition could be made thereof in feveralt)', but by metes and 
bounds, which could not be fixed on the lands out of which they 
iffuc, without the confcnt of the owners of the lands ; and placing 

fuch 
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fiich bounds independently on the metes and boun^ of the- fcveral 
parilhes mud create great confufion ; fo that whether they were 
or were not indiviGble in legal eflimation, a court of equity ought 
not in fuch a cafe to decree a partition without the confent of all 
parties concerned, but leave the plaintifif to a writ of partition at 
law. 

Lord Chancellour over-ruled the demurrer. 

M. 25 Geo. II. . A. D. 175 1. In Cane. 

IFalton V. Tryon (/). [MS.] 

T O-RD Chancellour. — This is a, bill brought by the plaintiff, as No titi.e* 
. retlor of Mickleham in Surryy againft La>!y Mary Tryon and her \ht iJpj^^ 
Son, for an account and fatisfciflion of three fpecies of tithes, ift. .'"^.*opiof 

... ■ ancient Pol- 

Of the loppings of ancient Pollard oaks and afhes cut in a certain ^^^ f>'ces. 
wood, called AJhurJi^ within the parifh of Mickleham, 2d, Of whUrh wo^d 
beech wood, as well the bodies of the trees as the tops, felled in f 'PP''c<* 

*^ ' docs nutde- 

the fame wood. 3d, Of rabbits bred and fold from a warren in the ^^rminethe 
parifh, called Ajhurji JVarreny of which the defendant Matt is lithel.*^ 
tenant. This lad is claimed as due by the local cuftom of the ^^^ ^^"^ 

' De timber 

parifh. The principal queflions arife on the two firfl fpecies of ^y ^^ cuf. 
tithes demanded. Upon thefe there appears no great difference as pariA. ^ 
to the faft. ^^hh\x% , 

may be 

It is agreed, that there is no copfe-wood or under- wood in this ^*<h«<> t>/ 
piece of ground : that the oaks and afhes are ancient Pollard-trees^ ^ ?"' 
and fo laid in the bill : that the beeches were of twenty years growth s. c. 
and upwards : that by far the greateft part was cut, corded, and el.'"!* 
made into billets or faggots, and fold for fire-wood ; but one or two ^^''- ^' ^' 
of the defendants witnelfes fwear, that fome fmall part was made 
into pofls and rails, and flabs, and fome ufed for wheelwright's 
work. 

The plaintiff has plainly proved, that in two former falls made in 
the time of his immediate predeceffor Mr. Lodge^ tithe was fet 
out and taken of this wood ; and that one of thefe was in 1712, 
and the other in 1727 or 1728. The defendants have not proved 
any particular falls of this wood in which tithe has not been paid ^ 
but they have proved, that in the years of the two falls proved by 

(/} Thii cafe a coj^cd from t iiii^ttfcript in the cvUcdiim of the £arl tf Bmdwicke. 

the 
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175'* the plaintiff, Mr. Charles Tryon^ then owner of the eftate, lived in 
' Northamptonjbire^ and that for other woods of the like kind in tlus 

parifh tithes have not been paid, and that Mr. Lodge once brought 
a bill in the Exchequer (5 Geo. i.) for tithes of loppings of oak, 
a(h, and beech pollards in BoxhillfVoody and after anfwer fufiered bit 
bill to be difmifTed, and paid coils. 

As to thefe two demands, the plaintiff's bill is primarily founded 
on a general point, namely, that for all wood of the kinds icen- 
tioned in the bill cut and corded, or made into billets or faggots, 
and applied to the ufc of fire^wood or fuel, tithes are due to the 
redlor ; and that the ufe and application fliall make the wood liable 
to tithes. But, thougli this appears to be the general point fought 
to be eftablilhed by the bill ; yet, I admit that as the plaintiff brings 
his bill as reflor, entitled to all tithes de commuui jure^ if any other 
right appears for him in the caufe, he will be entitled to have ibc 
benefit of it, and to have a dec re j for an account, fo far as that 
right extends. But it is neccflary to confidcr and determine this 
general qucftion firft, which isof greatconfequenceto the owners of 
woods in this kingdom, cfpecially in the counties, where the iron- 
forges cxift. This has been argued upon the reafon of the thing, 
and the authorities and precedents. 

I. As to the reafon of the thing. 

It has been faid, that there is no more reafon why tithe (hould 
not be paid of wood, than of any other produdion of the earth, 
for it does quodammodo annuatim renovare. This will prove 
100 much ; for it will prove that all wood, whether timber or 
copfc-wood, (hall pay tithe ; for they all increafe or renew in the 
fame manner. But, in truth, though wood does annuatim crejart^ 
yet it does not annuatim renovare \ for the latter term imports that 
the profit is taken every year, and the produft renews again. But, 
notwithflanding that, at common law^and by general right, copfc- 
wood or under- wood is ful)je£l to tithe ; becaufe, from the nature 
of it, the law takes notice that it is to be cut, and let grow again in 
fome certain courfe ; and though that renewal is not annua!, )Ct, 
in favour of the clergy, it is confidered upon the fame foot as an 
annual renewal, becaufe it is an ordinary, ftated renewal, like the 
cafe of faffron, which, though gathered but once in three rears, 
anfwers tithes. But of timber- trees, from the nature and ordinary 
ufe of them, the rule is otherwife^ and the law docs not expeA a 
flated courfe of falling either the bodies or the branches. 

a. The 
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a. Thtfecond zTgamcni was, that thefe are tenancy-profits, and 17C1. 
therefore (hould an Twer titlies : that a tenant for years and a tenant * 

at will may take them. I anfvvcr, this makes no rule of tithes; 
it varies in different coimtries by different ufages and contrafts. 
This dofchine would make the whole law and rule of tithes un- 
certain. In many places, the loppings of certain fpiral trees, which 
arc imdoubtcdly limber-trees in thcmfclves, are allowed to the 
tenants ; yet nobody ever thought they were fubjeft to tithes. 

3. ThirJly \\ was argued, that it is reafonable theufe to which the 
wood is applied (hould detern)me whether it be liable to tithe or 
not : that as copfe-wood and uiidcrwood, which are ufually cut for 
firing in an ordinary courfe of falls, are liable to tithes, it is 
equally reafonable that any other wood, cut for the fame ufe, fliould 
be liable in like manner. But, if this (hould be admitted, I think it 
would be a dangerous innovation, and introduce fuch a confufion 
in the right of liihes, as would turn equally to the prejudice of the 
clergy as of the laity. Certainty is the mother of repofe, and 
therefore in all cafes of this kind, the law endeavours at certainty. 
The fubfequent ufe of the thing, as it alters not its nature, cannot 
add to it a tithablc quality, which it had not before. If it could, 
why fliould it not hold viceverfa? and if Hornbeam, or Maple, 
or Beech, where it is not timber by cuftom, fliould be occaGonallv 
applied to fome ufes of timber, as for fmall, flight repairs, why 
fliould not that exempt it from the payment of tithes ? But this 
was never heard of, and yet it is equally reafonable in the one cafe, 
as in the other. 

4. It was argued further, that there are certain cafes wherein 
the fubfequent ufe of a thing fliall determine, whether that thing 
is liable to tithes or not; and no greater uncertainty or inconr - 
venicnce can cnfue in, the one cafe than in the other. 

lit. That wood cut to be burnt in the houfe of the pariftiioncr 
within the parifli is exempt from tithe. 

I anfwer— ^But this is not of common right, but by fp^cial 
cujlom only ; and fo it was holden in the cafe oi Norton v. Fermer (kV 

Cro. 



(h) In that cafe a prohibition was granted to flay a fuit for tithe of wood, upon u fur- 
niile rhat tl»c wood was fpcnt in ihc plaintiff's houfe for liriiig, and it was Ihcwn that 
the curtom in the pirifh was, that the owners of any houlc and land in the parilh, who 
p.iy titho to the jj.irfon, ought not to pay littiCS of wood fpcnt fur fuel in ihvir hjufes • 
and iffue hcing upon thts cullom, it was found for rlic dcfaiidant ; and it was moved in* 
arrfft of judgctncnt, that although it be found li.crc was no lutli cuItwHi, yet ihc plaiiuitf 
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1751*; O9. Gw% 113. and It operates by way of cuftomary exemption, in 
» rdjpcS of fome fetisfaSion to the parfon, which it lies upon the 

paiiihioner to (hew. 

«cl, That, by the general rule of tjie law of tithes, cattle bred 
for the plough or pail (hall anfwer no titiies ; and there the ufe, 
after the breeding of the cattle, determines it. 

I anfwer — But tithe of colts, calves, and lambs, is not a predial, 
but a mixt tithe, which the owner is not bound to fet out on any 
particular fpot, or at any particular time ; and the parfon receives a 
tkfae of fuch as are bred for the plough or pail in another (bape: 
he receives his tithe of them fubftantially, in the like manner as be 
does of other tithable things, by a tenth part of the profits, which 
the own^r makes of them. 

There are two material diflfcrences between thefe two cafes and 
the general point which they are alleged to fupport. Firft^ Both 
thefe cafes operate by way of exempthn of things liable to tithes in 
their own nature; one abfolutily by euftom: the other fub mod^ ij 
the common law ; calves and lambs are exempt from an fwering tithes 
at their dropping or weaning, becaufe they render a tithe after- 
wards. But, I know no cafe, where things not originally change- 
able with tithes in their own nature, (hall become fo liable by the 
fubfequent ufe of them ; for that would be to charge their nature, 
adly. The cafe of cattle bred for the plough or pail is of a ndxt 
tithe. Tithe of wood is a predial tithe, and muft be fct out by 
the owner or occupier upon the land at the time of blling ; and 
at that time it will in many cafes be impoiTible to determine to 
what ufes it is to be applied. The owner may fell it to a deakr, 
ai^d it may not be determined to what ufes it (hall be applied, in a) 
year afterwards, or a longer time. How then can it be fet out t 
Befides, it will vary the law of tithes in different counties aoA 
^ places without any cuflom to vary it. «In feveral counties (as, 
where the iron-forges are} and in others, where timber is plent}^ 
but remote ttain ^watet-canriage (as in the wealds of Kent and Suffc) 
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ought not to pay tithes for wood fpcnt in his houfci nor for fencing-ftuff (or bedge«« 
Wt f€r iegem tnrte ought to be difchargcd of them. But the court ivfolved, that k m 
not dfjure per iegem terra that any he difcharifed of rhero ; for it it ufuat in prohibidoos 
to allege cuOoms, as for a kemrfh^f€nny, or by reafon of other lands vhereof he psp 
tithcii, that he is difcharged of that tithe ; but not to allege, that fer legem tert4t be is 
djfeharged ; and the plaintiff here having alleged a euftom, and being found agatnd him, 
it was adjudged for the defendant, that a confulution fliould be grsnted. Cr: CW. 113. 

• tbcy 
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they cnt down tre^s for fuel, which by the rule of law arc limber, 
and ill other places would be made ufe of for all ilie purpofes of 
timber ; and if this doflrine of the fubfequtnt ufe and applicatbn 
was to prevail, it would conflitute two difierent common \^yi/% of 
tithes, and introduce an unreafonable didin^lion, as well as coo*. 
fufion. 

I thought fit to fay thus much upon the reafon of the thing, 
which has been fo much contended for : but the law of tithes is a 
po(itive law, and therefore it is not fo material to debate what- 
would be fit to be fettled, if it was res inlegra^ as to coiifider what 
is fettled. And I take the law to be fettled, that of all timber trce$» 
of the age of twenty years or above, whetlier they arc timber by 
common law or by cuftom, no tithes are to be paid, either of. 
the bodies, lops, ortopsoffuch trees, for whatfoever ufe they are 
cut ; with this exception, that is, in certain particular cafes, where 
a fraud is aSfually attempted upon the parfon ; or, from ncceffUy to 
ervoid fraud. The general rule is declared in the &M\xiQ de ftlvi 
cadu&y 45 £• 3. c. 3. 

^ At the complaint of the great men and commons, fhewing^ 
by their petition, that whereas they fell* their great wood oi tlie *!furgrM 
age of twenty years, or of greater age, to merchants to their own 
profit, or to the aid of the king in his wars, parfons and vicars, 
do implead and draw the faid merchants into t^he fpiritual court for, 
the tithes of the faid wood, in the name of this word called ftlva 
c^dua^ whereby they cannot fell their woods to the very value, 
to the great damage of them and the realm ; it is ordained and 
eftabliihcd, that a prohibition in this cafe ihall be granted, and 
upon the fame an attachment, as it hath been ufed before this 



hci$. 



time." 



This ftatute is declaratory of the common law, as Appears by 
the laft words, and by the opinion of Belknap^ 50 £. 3. fo. to.. 
•• that it was never known, that tithes had been paid of great trees 
and of timber.'* This was but five years after the making of the 
flatute. As to the ftatute of Sarum^ cited by Egenon, folicitor 
general arguendo in ^ Leon. 80. as mentioned in F. N. B. 51 H^ 
and in the Regtfer 49. Concordatum fuit ad Saruniy i^c. lord Coii 
in 2 Infi. 645. fays, there is no parliament at Sarum to which 
that can be referred, except the parliament of 7 R. 2. twelve years 
afterwards; and that the rolls of this parliament have nothing to 
thispurpofci and Mr. SeUen in his Hijiory of Tithes^ fays the famf 

thing* 
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1751. thing. And this was but an entry of one Hurlefton a clerk io the 
■ chancery, and of no authority. 

What are the requifites made neceffary by this ftatute of 45 £. 3. 

to wood not4)eing liable to tithe? ift, The nature of it, ^m 

bcis^ always underftood of timber-trees, adly. The age, twenty 

' years or upwards. But notliing is faid of the ufe to which it is 

applied. 

What hath been the conftru£lionof it ? and what the judgemems 
and decifions of the courts of law ever fince the making of it, 
down to the cafe oiGreenway and the earl of Kent ? They, have uni- 
formly been, that where the «tree is a timber-tree, cither by com* 
mon law, or by the cuftom of the country, it is free from tithes, 
both for the body, lops and tops^ This is the doctrine laid down 
Supra 133. in Molyn*s cafe, Plowd, 470. and it is obfervable, that the trees 
there are called PoUengers^ which is the fame as Pollards. But 
the court held horbeam not to be timber, unlefs by cuiiom; and 
therefore held it liable to tithes ; but made no diftinfiion between 
Pollards and trees not Pollard^i. The fame law is laid down anu* 
ertdo in L)ford*$ cafe, 1 1 /?r/>. 48 i. In 2 /^. 64a, 643. tlicfe 
rules are laid down, ift. That the ftatute ufes the word ^m, 
not haut or grand boh ; aikd the word gros his (ignifies fpecially 
fuch wood as hath been, or is, either by the common law or cuf- 
tom of the country, timber, and no other wood, though the trees 
are of the bignefs of timber. 2dly, That if a timber-tree be aridof 
ficcay et nonportansfoViay necfruSfus in aflate^ nee exijfens moeremium^ 
if cut down and converted to fuel^ no tithe fliall be paid thereof, 
for the inheritance that was once in it. 3dly, That where the 
body Is privileged from paying tithes, the bark, branches, and 
roots, and the germins and branches out of thofe roots, of what 
age foever, being parcel of the inheritance, are exempted like- 
wife. 4thly, That the age of gros hois or timber-trees muft be 
twenty years or more, as the Ibtute direfls. Thefe rules have 
not been contradifted fincc, except in the cafe of germins grow- 
ing from the ftools of trees, that have been entirely cut down ; 
and this with reafon ; becaufe great part of the copfes or under- 
woods of the kingdom are germins from fuch flools of timbcr- 
wopds, and it would deprive the clergy of tithes of many under- 
woods. 

It was afkcd, what is the diircrcnce, whether the germins grow 
from the ftools of trees entirely cut down, or fiwn the tops of 
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trees, that have been headed and lopped? To this I anfwef, a 1751. 
very great one. For in the firft cafe, there is no tree remaining ■ 

whence they may derive the privilege ; in the other, there is. 

Confider the authorities.— jRami v. Paten/in^ Cro, Eliz, 477. Supra 165,* 
In prohibition the queflion was, whether tithes (bould be paid of 
limber* trees that were long fince moriua^ arida^ li futrida^ fit 
only for firebote ; and the court held, that no tithes (hould be 
paid; becaufe the trees in queflion being iibove the growth of 
twenty years were once difcharged, and ihould therefore always 
be difcharged ; and alfo, that as the body is privileged, fo are the 
branches. Moon 908. Brook and Rogers, In prohibition, the 
libel in the fpiritual court appeared to be for tithes of the bought 
of trees, furmifmg that the trees were arida, cava^ t^ in.columnis 
putrida ; but the court refufed<o grant a confultation, becaufe the 
trees tiicmfclves, being timber above twenty years growth, were 
once privileged, and they held, that though a tree being once of 
twenty years growth, and never lopped, was after the twenty 
years lopped every ten or every fcven years, tithes were not pay- 
able for the lops ; but that if a timber-tree be lopped before it is of 
twenty years growth, and afterwards it be lopped every ten or 
feven years, tithes fhall be paid of fuch lops; becaufe it had never 
acquired the privilege. In the vicar of IVainJborough's cafe, Z/V/. 
Rep. 148. the law is laid down in the fame manner, and the fame 
diftin£lion taken. 

Confidcr next the cafes that have been cited againft thefe au« 
thoritleSb i* Brownh 94. Man v. Somerton. Mr. J. TanfieU he\d 
that beech' by the common law is not timber; but that tithe fliall 
not be paid of beech above twenty years growth in countries where 
wood is fcarcc, it being there reputed limber. And he goes on, 
" Silvti cadudy for which tithe fhall be paid, is under the growth 
of twenty years; but lithe (hall be paid for fuch wood as is not • 
timber, which is above the growth of twenty years." This 
is cleiarly law, but proves nothing in this cafe ; becaurey//i;a cadua^ 
though fuflfered to grow forty years, being tithable in its nature, 
(ha^l pay when cut. I Lev. 189. Hawes w Cornwclh It was 
agreed />^r iotam curiam^ that wood ufually cut for fire- wood, al- 
though it be permitted to grow to twenty-five years or more, (hall 
pay tithes : and per JVyndham, " Pollards of fifty years growth Ihall 
pay tithe when felled.'* This cafe was cited thicfl/ for the faying 
of Mr. J. ff^yndkam \ but it is fo ihoit a note, and fo imperfcdly 
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1^51. reported^ and this laying not^t fupported by any authority, thatk 
■ is not to be relied on. The cafe is more fully reported in i SU, 

300. and there it appears, that the wood in queftion was coppice- 
wood. It is as follows : — ^ Upon a motion for a prohibition, it 
was affirmed by fFffidham and Twi/dtn juftices, and not denied, 
that if there be a wood, which has been commonly ufedas coppice, 
and the owner let it grow till it be forty yean growth, as is feme- 
times done to carry it beyond the growth of twenty years, to the 
intent that no tithes may be paid, yet, when it is felled, it lhati be 
liable to tithes ; and a man (hall not avoid the payment of titbes 
by that means, fo long as the thing cut is intended to be employed 
as wood for firing. Alfo^ if timber-trees, that have been ufually 
lopped, grow fparfim in a wood, and axe lopped when the wood 
is cut, thefe (hall only privilege themlelves, and the other wood 
fhall pay tithes ; but then the libel ought to be fpecial, as wasdi- 
tt&ed in tife principal cafe." The only inference from hence is, that 
coppice-wood, being tithable in its nature, /ball pay tithe ; and the 
principal cafe feems to have been a cafe of fraud on the parfon. But 
iliil a diflin£lion was infifted on between Pollards and other trees 
of the timber kind; and that this faying of Mr. J.ffynJhamii 
law ; for that Pollards are not timber. But this is not true in 
hEi of all Pollards, ifl. Pollards of- twenty years grovrth before 
they have been lopped, having gained the privilege of timber, are 
privileged within the rules already e(labli(hed. 2dly, The bodies 
of many Pollards are good timber, and ferve the ufes of timber. 
3dly, There is no more reafon why a Pollard Ifaould lofe that privi- 
lege, than a dotard, which is quite dead, and fit for nothing but 
fire- wood; and yet is holden to retain the privilege which it 
once gained. 

I come now to confider the precedents in the Exchequer, which 
have been left with me, and are not in print. Thefe will be found 
Sypra542. not cafy to be reconciled, i. Briggs v. Martin^ TV. 6 fF^tcM* 
This was a bill for the recovery of titbes belonging to the refiory 
« of Bromley in Kent^ of wood and broom made into bavins and fold. 
The court decreed an account to be taken for the plaintiff of tbe 
arrears due for the tithe of broom made into bavins, as alfo of the 
lops and tops of old Pollard timber-trees and Dotards^ and wood 
growing in hedge-rows. Two things may be obferved in this 
decree. Firft, It does not appear but thefe Pollards might have 
been lopped before they attained twenty years growth, and then 

8 they 
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they never gained the privilege. Secondly, Old Dotard trees are in- 17C1. 
eluded, which is contrary to all the authorities. 2. NorthUigh v. j j 

Collard and others, M. 6 fV. 8c M. determined the very next term. 
The plaintiff, as farmer of the reflory impropriate of fVahhamJlsw 
in Effex^ brought his bill for tithes of corn, grain, hay, and wood. 
He fet forth that in 1693 and 1694, the defendants had cut and fold 
the loppings of a wood called. The Saky without paying any tithes 
for the fame. The defendants confeffed they had made cuttings of 
fcveral Pollards in the wood called. The Sale^ which they had fold 
agreeably to former cuflom,. having never heard of any fuch demand 
before the plaintiff's ; and that they believed, that the faid wood, 
as part of JValtham Fore ft ^ was not liable to tithe. The court, after 
debate, decreed an account for the plaintiff of the tithes of the 
wood in queftion (except for the lops of oak Pollards, (which were 
declared to be by law difcharged of tithes), ai^d the ilandills, called 
Black Coats and White Coats, being timber). This determination 
appears to be diiedly contrary to the former, if taken generally; 
but may be made confident with it, by fuppofing that in this cafe 
the trees had attained the age of twenty years before they were 
lopped ; and in the other, not. 3. The cafe of Layfield v. Cowper^ i Wood'i 
12th July 1698, is not very applicable to the prefent fubjeft, but, ^^'- ^^o- 
as far as it goes, is an authority with the defendants. For there, 
the court was of opinion, alter much debate, that the beech trees .^ 

in queftion, being maiden trees and timber ufable as fuch, the 
bodies, lops, and tops were all privileged by law from the payment 
of tithes. The next is the cafe fo much relied on for the plaintiff, 
viz. Greenway v. Earl of Kenty Hil. 1705. The plaintiff, as vicar » Wood'i 
of Walford in the county of Hereford^ brought a bill againft the ^* 

earl of Kent for tithe-wood cut and fold from the chace or coppice- 
wood in that parifh in the years 1701 and 1702. The bill Aates 
that the greateft part of the wood was under twenty years growth, 
and fold for fuel, and that, by thd cuftom of that pariih, the owner 
of the wood is obliged to cord it at his own expence before he 
pays the tithes. The defendant admitted the plaintiff's right to 
tithe of coppice and under- wood, as it was feparately corded and 
fold, allowing for the charge of management ; but denied, that he 
had any right to the tithe of oak or other cord-wood of timber* 
trees of thirty years growth, or bark of the fame not being mixed ; 
that to prevent confufion, and to diftinguifh what was to pay tithe 
from what was tithe- free, he ^ad laid the bark of oak of different 
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ages in feparate heaps ; that he had corded the coppice and ander« 
wood and fold it to the iron forges, diiUn£l from the lops and oCd 
of fuch timber-trees of thirty years growth, as he bad fallen ; of 
which he had fold the heft, and ufed the reft in building and 
repairs, agreeably to former pra6Hce. Lord C. B. IVurd^ and the 
Barons Burjy Pricey and Smithy after long debate, took time to cod- 
fider of their judgement till the next term ; when it was decreed, 
that the plaintiB* (hould be relieved for tlie tithes of all wood above 
twenty years growth, as well as under-wood, cut and corded, is 
laid in the bill, and for tiie bark ftripped from the fame ; but not 
for any wood above twenty years growth, that >¥as not corded; 
nor for the bark thereof.' The court was divided in this caufe; 
Lord C. B. IVard was of opinion againfi the plaintiff, and that 
the bill (hould be difmlfled as to this demand. The Barons Burjy 
Pricff and Smi/h^ were for the plaintiff, and the decree was tc« 
cording to their opinion. I have informed myfelf of their reafons 
as delivered in court, particularly thofe of Lord C. B. ff^ard tod 
Mr. Baron Price. Lord C. B. fFard made a very kamed argu- 
ment, in which he founded himfelf upon the fettled rules and ao- 
tborities, and I think his the better opinion. I have likewife bad 
an opportunity of feeing the notes of Mr. Baron Price^% argument, 
who feems to have guided the court in that judgement. He iaySf 
firft) that ancient ilatutes are not to be conilrued literally^ but ac- 
cording to their intent ; that by gros bois is not meant all wood 
that is large and above twenty years growth, but timber and fuch 
wood only as is employed in building. I take the ground of his 
opinion to have been, that though a timber-tree be above twenty 
years growth, yet, if it is not of a fize fit for timber ufes, and is, 
in fa£l, applied to other purpofcs, it ihall pay tithes. But this is 
neither agreeable to the ftatute, nor to the common law. Secondly, 
He argues, that the ilatute of 35//. 8. c. 17. has introduced a 
new rule concerning timber, and, confequently, concerning the 
tithe of woody becaufe it cnafls, that upon every fall of wcods^ 
' flandills of oal^ afhy or elm^ Jball be left^ and fuch Jiandills fball not he 
cut dnun till they are often inches fquare within three feet ofthegrsuni^ 
and that otherwife they Jball not be cut under a penalty. But the tnic 
sneaning of that ftatute was to encourage and fecure the growth of 
large timber fit for the building of (hips and fuch other ufes, by 
inflidirig a penalty on perfons felling woods without leaviag fuch 
fiandilU ) but not to change the genersd nature of tunber, or to 
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Jerogafe from the flatute of 4$^' 3* » "Juch Icfs to afTcfl the I75X» 
right of tithes. And Mr. Baron Price's opinion feems to me to *• 

' be contrary to former refolutions and to the eflabIiihe4con(lru£lioii 
of the ftatute defilva cttdua. For by that law there is tempus con^ 
fiitutum^ and that time is twenty years growth. One may as well 
argue that a man is not of age at twenty-ooc^ years from his degree 
of fenfe, or (lature, or bodily (Irength, as \\\c\ a timber-tree (hall 
not be deemed timber, and privileged from paying tithes at twenty 
years growth, though it is not cut for timber ufes. No precedent 
has been cited from that court which has followed this determination 
in all this traft of years ; for that of Bihy 2XiAMuxley^ HiL 1724, a Wood't 
as far as it goes, is rather againft it. The plaintiff's bill there was 
for an account of tithe of wood cut for fuel. The defendant 
anfwercd, that all the trees, which he had cut and fold for fire- 
wood, were timber of twenty years growth aind upwards ; that the 
trees, which he had pruned for the prefervation of the wood, were 
likewife timber of the fame age ; that being timber, all and every 
part of them were exempt from tithes. The court decreed an 
account for the plaintiff of tithes of wood, as demanded by the bil)^ 
except for oak, afh, and maiden beech-trees above twenty years 
growth, and beech-wood growing from the flools of maiden-trees. 
It was faid, that Mr. Baron Price in the cafe of Biby and Huxley 
difclaimed the general principle now infifled on, and upon that 
occafion, the Earl of Kent's cafe being cited, faid, it went upon 
fome ground of fraud, and that the fcparation of the wood was a 
new pratlicc, though this does not appear in the cafe. This cafe 
therefore appears to me to be anomalous, contrary to former refo- 
lurions, and. not followed by fubfequcnt ones. 

But flill, if thefe trees were topped and made Pollards before 
they attained the age of twenty years, and have continued to be 
lopped in the courfe of falls ever fince, they will be liable to tithes. 
But this is a qucllion of fa£l; and before I come to that, I will 
explain what I meant by faying that tithe of timber-wood may 
be demandable from necejfity^ to avoid fraud upon the parfon. It is 
this : if a man has a wood, which is properly copfe-wood, with a 
few timber-trees in it of above twenty years growth ; and when 
he cuts his copfe-wood, he makes a few loppings of thefe trees, 
and binds them up promifcuoufly together, fo as it is almoft impof- 
fible to diftinguiih and feparate the one from the other, the parfoil 
may demand tithes of the whole. But then he muA fhew the 
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I75I- fpeciil matter, that the timber-wood was fo ifltcrmixt, that be 
"■"*— ^ coaid not do other wife. 0». Eliz. 347. BmtUmrft v. NfW9am[l). 
And this u right, becaufe it is the owner^s faah. 

On the proofs in this caule it does not ieem prob^e, that the 
trees were lopped before the age of twenty j^ears. Evidence ha 
indeed been produced for the plainiiff of two falls, one in 171 2, 
the other in 1^28 ; and it u agreed, that tithes were then paid. 
I allow chat this is material evidence ; but it is not fufficient far 
me to conclude the defendants. Will the plaintiff think it woith 
his while to tr)' that que&ion r It will be difficult to frame a 
proper iffue ; but, ^flibly, perfoiu of (kill in timber may be able, 
upon infpefiion and from the marks on the trees, to determioe, 
whether they were lopped before twenty years growch, or not. 

The fecond demand is for tithe of beech-wood. It is not dif- 
putcd but that it was above twent}* years growth. It depends 
then upon the queftion of faB, whether beech be timber by the 
cultom of the country. The plaintiff has fubmitrcd to have* this 
tried. It muft be conCdered on what iffue. It was inGfled by 
the defendant's counfel, that it (hould be, whether by the cuflom 
of this particular pariQi beech is accounted timber. And in the 
cafe cited by Mr. Perr^t^ Abbst and Hich (m), 7r. 6 IV. 3. h 

Scac, 



(/) Prohiliriun fur Tuirg for tithes of fagots of 03k and eiiSy cmaela. making his 
libel for fa^^ou, vhicH vtrc of beech and t*.4»rn, ri>e defendant prayed a coot'uluooc, 
ita fusJ. he (houid n.-; meddle with the faggots of oak and dm, fur orbenrife the party, 
that nwkcth tbe faggort , m .v ftr cmadeltm put in a ftick of great wood into the hyp^h 
and fo prejudice th: parfon o/ all t'.e tithes of the re£due. But the court fa:d, if it be 
foy the party mufl ibew tse fp^eirfl matter /ro coxfultrnti^me kahenJA ; that tbe oak and 
dm are fo intermixed that he cannot 60 otbenrife, and pray a coafu'utioa as to that 
which was thorn and beech. Ar.d i-j it was done in Msfym*% and i>«tvr*j cafe, wkere 
fuch a fpccial confultation was granted upon fuch fpcctai pica ; but, as it is, he can 
have no confuit^tion for any pait. Cre. El:z^ ^7. 

(m) In that cafe the biji flated, that about twelve years fince the pbintifT was pre- 
fentedy &'f. into the rcAory and pariih church of fVkiinmhe Msgmm in the county of 
Clomce/.er^ and cntiticd to alt tithes ; th^at the defendant, being podefled of a wood 
containing above half of the parifli, and cooAfiing chiefly of beech, bazle, maple, aOi, and 
fallow, began, about tvclve years fince, to fe!t the fan)c, and hath cootiDued yearly fo 
to do, the wood of wl.ich he had converted, in great quantities, into chaicnal, and UAi 
tbe refl for fuel and firein^, the tithe whereof was yearly worth one bandied pounds. 

The defendant infilled, that the wood confided chiefly ef oak, idh, and beech trert, 
fiid was 'upwards of two hundred years old ; that the trees grew from the root, and 
pot from any itock or Oirub, and were generally converted into and ufed as timber, and 
ibcrcforc that he ou^!it not to pay the tithe thereof. 

Atrial 
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Stac. it was fo dircfled, whether beech within the pairiih of /i^//- 1751. ^ 

comi Magna is accounted timber, or not. I owti, I at firft doubted ■ 

of this, and as the books fpeak generally of the cuftom oi*a C9untjj V^^'^ 

or the cuilom oithe country^ I thought it extraordinary to confine 

it to fo narrow a diflridl. But there is warrant for this ia law. 

F. N.B. 4toedit. 136. on the writ of wafte fays: — "It is not 

wade to fell feafonable wood, which is ufed to be felled every 

twenty years or within that time." In the notes upon that place» 

which ?ire generally underflood to be my lord C. J. HaU's^ it is 

faid, "Oaks cannot be faid to h^ feafonable wood, which are 

pafTedthe age of twenty years; but by cuftoiQ;SD any place where 

there is plenty of timber, oaks under twenty years growth may 

be feafonable wood ; and fuch cuftom may be alleged in the wood 

iff elf ^ without faying in tali villa or hundredo talis habetur confuetudo\ 

and he cites ^afi. Entries 69. ; but the folio is miftaken; for it it 

in title *' tVafle^^ 692 a. and the pleading is thus : — In IVafle for 

cutting oaks, the defendant pleads A£lionen non, kic. ^ia dicit 

quod quercus ilia fuerunt de crefcentia infra atathn viginti dnnorum 

tempore fucciftonis eorundem^ et omnes quercus infra pradi^, 20 acras 

bofci a tempore quo nan extat memoria crefcentes feafonabiliter infra 

gttatem viginti annorum de crefcentia earundem fuccidi (onfueverunt^ 

per quod idem def eafdem quercus infra atatem viginti annorum di 

crefcentia earundem fuccidit et vendidity prout ei bene licuit et hoc 



A trial at law was direited upon this ilTue, ** Whether beech, within the parifh of 
IVhiteombe Magna, is accounted timber, or not ?" ^ 

The iiTue was accordingly tried by a fpecial jury, and a verdid pafled for the de- 
fendant. 

In the month of ^pril 1695, an order was then pronounced, that the bill, as to the 
plaintiff's demand of beech-wood, (hould be difiHiffcd. 

Bur the plaintiff 's cuunfel inAiied there were great quantities ef maple, a(h, and fal- 
low growing in the faid wood, which were tithnhle to the plaintiff; and therefore an 
I account was dircded as to the tithe of the faid maple, afli, and fallow, and other 
titiiable wood growing in the faid wood not difch^rged of tithes by the vcrdift. 

On the 30th OSltber 1696, and before the faid order was entered, the caufe wat 
ordered to be reheard upon the petition of the plaintiff, but not to imp?uch the 
verdifl ; and on the 19th November 1696, upon opening the pleadings, and leading 
the depofitions oi feveral witncffes on both (ides, and after long debate of the matter, it 
is ordered that the bill (hould be, and was thereby difmiffed as to beech-wood, unlefi 
the plaintiff could (hew better caufe. 

- The caufe came on the 27th Nniemher 1496, to be further heard ; when, upon hear- 
ing counfcl, and reading feveral depofitions, and on long debate, it was finally ordered 
and adjudged by the court, th^l the faid bill (hould be, and it was thereby difmiffed as 
to all and every matters and things therein contained; but without coAs. 

3 » 4 parah 







CASES. 

faratrefl vertjlran^ He. Repliairijon^ thy the oaks were of twraf}-* 
one years growth, and traverfes thvC they were under the age of 
twenty yean. 

I therefore think, that the iflue (hould be, whether by cuftom 
ufed from time whereof the memor)' of man is not to the contrar}*, 
beech trees growing within the parifh of AficUe^m^ are and have 
ufed to be deemed timbfr. This may be found according to the 
truth of the cafe» and wilf prevent any difficulty upon theprecife 
limits of the place. 

The third Atmdxii is for the tithes of rabbits. If any tithes of 
them are due at all, they can be demandable only by cuftom. Such 
g cuftom may properly be within a particular parifh. ConfiJer 
the evidence on both fides, and it will be found by no means cer- 
tain and conclufive. On the part of the plaintifif no evidence has 
been (hewn, that thefe tithes were ever paid in kind, and no madui 
is pretended. Four couple of rabbits, and 20 s. arc proved to be 
delivered and paid. This is called a compofition, and it is 
faid, that other warrens in the parifti pay compofitions of a 
like kind. If this be fo, tithes in kind muft have been due. The 
evidence of the payment is of weight : part of it is made in kind, 
and part in money : this may be good by agreement or compt^fi- 
tion. There is likewifc an entry in the former reftor's, Mr, 
Lodge* ^^ booksyir tithes of rabbits. On the part of the defendant, 
I do not lay much ftrefs on the evidence about the Home-u^arrerty 
• for it has been difwarrcned twenty years. The evidence o\ the 
BartUtts^ that the 20 s. per annum were paid for the calves and 
Iambs dropped on the warren is a fufficient ground for me to dircd 
«n iflue upon. 

I gave time to the plaintiff till the next term to eleS, whether 
icwould try any of thefe ifl'ues. 

24 Jan. The plaintifl^s counfel waved tr)*ing any iffue as to the 
tithes of beech-wood and rabbits, therefore the bill was difmifledas 
to thofe without cofts; and an iflue dlrefled, whether the oak and 
afli Pollard trees in queftion were firft topped before they were of 
the growth of twenty years or not, and a view ordered, and further 
dire3ions referved. But afterwards the plaintiff waved thisi(fue 
alfo, and the whole bill was difmifled without cofts. 
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CASE S. 841 

I • ^^ 

M. 26 Geo. 11. A. D. 1752. Scac* 

M^rdcn V. Knight. 

'npHE rc£lor of the parifhes of Cantley and Southwood in the Faggoc 

, county of Norfolk^ claimed the tithes of top wood cut from bin^j^JJjJjg 
pollard trees not being timber, and made into ftggot wood and ^^ <"P vo<xt 

{.., ^^ cut from 

• llletS. trees of a- 

The defendant faid, that he was poffcffed of a farm and landa in *'^^/'* 
the faid parifhcs> and had cut and lopped feveral oak and timber- growth bc- 
trees, part whereof he burnt in his family and fold the reft ; that w^'mlde 
he did not fet out the tithes thereof in kind, or make any fatisfac- P<'^'*f<J*> »« 

^ not tithable* 

tion for the fame, becaufe the trees from which the faid wood was 
cut were large trees, and ufed as timber in the faid county, and 
were all of them at leaft above the growth of twenty-five yeari. 

The court was of opinion, ^^ that the faid billets and faggots 
were exempt from the payment of tithes, for that the fame were 
cut from trees of above the growth of twenty years before thcjr 
were made pollards /' and therefore difmifled the bill, without cofi^p . 

H. 26 Geo. II. A. D. 1753. Scac. 

»* 

IFalhn v. Tyers. [2 Wood's Deer. 483.] 

.'T'HE plaintiff, as re£lor o\ Mickkbam in. the county of ifiir/y. Tithes of 
-'' and as vicar of Dorking in the faid coimty, claimed the u^^J^T' 
tithes of hops on a hop-ground often acres and a half in MiclUham^ ^^o*^* *« 
and on another hop-ground of eighteen acres in Dorking ; and picked and 
prayed, that the defendant might be compelled to account for the Sim tht 
tithe of all the hops which he had grown, gathered, and picked ^*«"^ 
within the faid parifhes fince the 25th of March 1751, and to pay 
the plaintiff what fhould appear to be due and owing to him upon 
fuch account. 

The defendant admitted the plaintiflT's title to the reflory and 
the vicarage, and faid, that for five years paft he had occupied 
two hundred and fifty acres of land in Mickifhamf and for fixteen 
years paft had been owner and occupier of eighty acres of land in 
Dorking and the tithable places thereof ; that he planted Home FiMp 
Chapel Landsy Long ff^intersj and other acres of land in MickUham 
with hops in 1 7479 the fame being always before then arable 

land; 
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1753* '^^ ' ^^^^ ^" '7^^ ^^ ^^^ ^^^ growing, for the firll yeary on 

the (ix acres and a half and feven perches in an open field, part of 

a farm called Denbys in the parifli of DorHngj the fame being 
alwayS'before arable land after the plaintiff became vicar thereof; 
that in that year he had offered to pay the plaintiff any leafon- 
able compofition for the tithes thereof, but that he infifted on 
taking the tithes in kind ; that he thereupon defired to know how 
he (hould fet them out ; that the plaintiff faid, that for that year 
only he (hould pick all the faid hops, and that he would have all 
the hops meafured, and would take every tenth bafket, and that 
the defendant might think himfelf well off that he did not make 
him dry the tenth part of the faid hops ; that the defendant, well 
knowing that that manner of tithing would fpoil the colour and 
bruife and damage the other nine parts of the faid hops, and 
greatly leffen the value ihereof for fale, took counfePs advice with 
refpe6l to the due manner of fetting out the tithe of the faid hops ; 
that his counfel gave his opinion, *^ that the tithe was by law to 
be fet out by dividing, feparating, and fetting out every tenth hill 
in the hop ground, and by fevering the binds of the hop plants in 
every fuch tenth hill from the foil /' but that the then impropriatrix 
of the reftory of Dorhing declaring that the tithe of hops growing 
in the open grounds in that parifh were great tithes, and infifting, 
that as fuch (he or her leflTccs were entitled thereto, he, the de- 
fendant, did not fet out his tithe of the faid hops, apprehending 
» that he could only be anfwerable for the fame to fuch one of them 

as (hould be entitled thereto ; but that (he afterwards not infilling 
on the fame, he offered to make the plaintiff a fatisfa£lion for the 
fame, and fuffered him for feveral years to take his tithe hops in 
the faid parifhes for quiet fake by meafuring the tenth part of all 
the hops growing on his faid lands after they were picked, and by 
taking every tenth bafkct thereof to his own ufe. He admitted, 
that in the year 1751 he had hops growing on his aforefaid hop- 
grounds in both the faid pari(hes ; and infifted, that he did not 
gather, pick, carry away, fell, difpofe of, or convert the fame to 
bis own ufe, without truly fetting out the tithe thereof; that, 
on the contrary, he divided, feparated, fet out, and left the full 
tenth part of all the faid hops, by fetting out every tenth hill on 
which the hops grew, and by fevering the binds or ftems upon 
every fuch tenth hill from the ground or foil, and by leaving the 
faid hops upon the binds or fiems upon every fuch tenth hill upon 
the hop- poles fianding thereoni fo that the hops growing upon his 

hop- 



CASES. 843 

hpp-poles might not be damaged, but might be gathered and car- I753- 

ried away by the plaintiff for his own ufe within a convenient time ; " 

that he gave the plaintiff notice that he had divided, feparated, fet 

out, and left the faid refpe£livc tenth parts from the nine parts 

thereof to his own ufe for the tithes of the faid hops and binds ; 

and that he took and carried away the other nine parts of the faid 

hops growing on his faid hop-grounds in the year 1751; and 

he infilled, that that manner of fetting out the faid tithes was ;he 

only method by which the tithe of hops ought to be fet out by 

law. He admitted that the plaintiff had not carried the fame away 

fo fet out, but had let the fame lie and rot on his faid land; and 

that he had brought his a£tion of damages againll him : and be 

infifted, that the tithe of hops ought not by law to be fet out after 

they are picked from the bind or item, but in the manner aforefaid. 

He denied that there was any cuflom in either of the faid parifhes 

for fetting out the tithe of hops, but that, for the fhort fpace of 

time that hops had been planted in the parifh of Dorkings a fatiC- 

fadion had been ufually made to the vicar after the rate of los. 

an acre, and in many parifhes I2s. an acre; and that the plaintiff's 

predeceffor had, at his own cofts, caufed to be picked from the 

binds or flems the tenth of the hops growing in the faid parifh of 

Mickleham^ or faiisfied the occupiers of the hop-grounds for the 

picking of them. He denied that he knew that the tithe^^pf hops 

had in any inflance, when fet forth in kind, -been fet forth in . 

either of the faid parifhes after the hops, were gathered and picked 

from the binds or flems ; and he fet forth the quantities and values 

of the hops he had growed in the faid year. 

The plaintiff replied ; the defendant rejoined ; and witneffes 
were examined on both fides; and upon hearing counfel ; and 
reading the depolitions of feveral witneffes ; and a receipt figned 
by the plaintiff the 21 fl of OHober 1745 ; and upon full debate of 
the matter ; the court declared, that the method of fetting out the 
lithe of hops infifled on by the defendant in his anfwer, is no 
good fetting out of his tithe of hops ; but that hops ought 
to be picked and gathered from the binds before they are tith* 
able ; and therefore ordered the defendant to account for the 
value of his hops growing on his faid lands in the parifhes 
of Mickleham and Dorking from Lady-Day 1 751, when gathered 
and picked from the binds ; and to fatisfy the plaintiff for the tithes 
thereof accordingly, with his cofls of this fuit to this time to be 
t^xed ; and that an injundion be awafded to flay the defendants faid 

proceedings 
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proceedings at bw : the conGderarion of future cofif, and d 
further diredions. to be referved until after the repoif. 

c ft; P. C from this decree, Mr. Tyrrs appealed to the Houfe of Lords, 

f^ letting forth that the manner of fetting out the tithes, by the ad- 

neafurement of the hops in bafkets, would be jj^ry prejudicial and 

inconvenient to both parties, as tbe hops by that means wouM be 

sieceflarily broifed, the flower and condition thereof hurt, and the 

bops thereby very much damaged ; that it hath bten ufual of late 

years, for hop planters to dire£l their gatherers to pick or a (Tort their 

hopt into different pokes, according to their different degrees of 

finenefs and odour, to wit, the fine and the brown ; and fuch af- 

fortment is the mod material and expenfive part of the niaim- 

iaduring of hops, thrice as much time and expence being requited 

in picking and aflbrting hops into two different parcels, as is nc- 

cefTary in picking them into one poke, when firft gathered ; and 

that it is unreafonable, that perfons claiming tithes fhould have the 

benefit of this part of the manufadurc of hops, which cofls about 

cl. an acre, without making any allowance, or contributing any 

fliare to the expence, and praying relief, for thefe (amongfl other 

feafons) : 

Firll, There is no pofiiive law to regulate the manner of tithing 
bops, neither is it fixed by immemorial ufageor cufloro ; the de- 
terminations of courts relating thereto have been various ; and 
therefore that manner of lithing Teems moft jufl and equitable, 
which is both the leaft prejudicial lo the owner, and mod beneficial 
to the parfon or impropriator. 

Secondly, The manner infided on by the refpondent, by picking 
and then fetting out the tithes by admeafurement in bafkets, is fo 
very detrimental to the planter, that it mud inevitably be the ruin 
of the plantation of hops, the cultivation whereof is of extenCve 
benefit to this kingdom. The method infided on by the appellant is 
undeniably fair and equitoble, not liable to any fraud whatfoever; 
whereas the method infided on by the refpondent is avowedly op- 
pieffive and injurious, in no wife produflive of any benefit, or pre- 
ventive ot any fraud. 

Mr. fValton the refpondent hoped the decree would be afiBrmed 
(amongd other reafons) for thefe following : 

Fird, The fetting out the tithe of hops by meafure, after they 
.are picked from the bind or dem, b the fared and mod equal 

a method. 
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method, and liable to the leaft inconveniences ; whereas the method 
of tithing contended for by the appellant, by every tenth hiil, 
would be liable to great fraud, inafmuch as the planter of hops 
would have a right to fet out for titlie eveiy tenth hill, to be com- 
puted from the place he began at ; and he might any year determine 
before he manured his hop ground, where he would begin to iet 
out the tithe, and thereby would ceftainly know every tenth hill 
through the whole plantation, and might negleA to manure or im- 
prove them fo much as the other hills, which would be unjuft and 
unreafonable. 

Secondly, The method of tithing contended for by the appellant, 
would give occafion to many difputcs and controverfies ; as the 
hops growing in one hill are apt naturally to intermix with the 
hops growing on the hills adjoining, fo that it is fcarcely poffible to 
fever the one from the other entire ; and the owner of tithe, or his 
agent or fervants, exercifing the right of entering into the hop- 
grounds, and pulling up the planter's poles, muft frequently fumifh 
matter for fuits and vexations; which would be inconvenient both 
to the owner of the tithes, and to the parifhioners. 

Thirdly, The appellant hath not made the lead proof, that the 
tithe of hops was ever fet out before they were picked from the 
bind or fiem, or that they were tithed by the tenth hill (which is 
the method of tithing the appellant contends for} ; but on the con- 
trary, in many in (lances, where the method of fetting out tithe-hops 
has been difputed or brought in qucftion, it has been uniformly 
determined and adjudged, after folemn argument, that the tithe of 
hops by law, ought to be fet out by meafure, after they are 
picked from the bind or flem ; and the decree was affirmed by the 
lords. 




Tr. 26 & 27 Geo. II. A. D. 1753. Scac. 

Hil/on V. Heath. [2 Wood's Deer. 476.] 

I 

^T*HE impropriator oi Lyneham claimed all tithes in the villages 
of Lyneham^ Bradftoch^ and Clack \ and prayed an account 
for the fame. 

The defendant put in his plea and anfwer, and by proteftation, Thcdcfend- 
not acknowledging or confefGng, ^^. as to fo much of the bill by prarc^ 

tatiun as to. 
the prayer of difcorery and account; 
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^ 1753. ^ prayed a difcovery of the feveral tithable mafters and things> 

■ ■' or any of them^ which had grown or arifen on the lands and pre- 

mifcs within the parifh or impropriate reflory of Lyneham^ or the 

tithable places thereof, at any time before and unto Michaelmas 

1747, or the quantities^ qualities, or values thereof, or any ac 

count or fatisfa^ion for the fame, or any part thereof, pleaded 

and for plea thereto ; and for plea faid, that one J, Hulbert being employed 

a^ccd for «"<! ^"^Y empowered by one Mary Walker^ then reputed owner and 

his tithes impropriatrix of the faid reftory of Lyneham and the tithes thereto 

with the t- '^ *. ' ti r» 1 

genr of th« belonging, as her agent or fervant, to collect and receive for her 
prefcntlm- ^'^ ^^^ tithes and dues arifing from the faid reftor)', and to let 
propiiatorit the fame, and^receive the rents and compofitions due for the fam^, 
and that the hc, the defendant, about the 17th of June 1736, entered into 
not B^'^n*^ an agreement with the f^id Hulbert in writing to pay annually 
noticctodc ^1^ los. for his tithes of corn and grafs, together with the fmall 
faid agree and privy tithes ; that he, the defendant, renewed the. faid agree- 
™*°^* ment with Hulbert who aded as the plaintifPs agent when he came 

into pofleflion thereof; and that he had duly paid for all his faid 
tithes according to that compofition, and had continued to go on 
fo yearly, at the rateof 81. a-year for the fame; and therefore he 
and, fettfaig pleaded the faid agreement ; and he fet forth the lands he occupied, 
count, ten- and the tithable matters that arofe thereon ; and infilled, that he 
^cUfttaif^ ought not to pay them in kind, the faid plaintiflFnot having given 
year; ^m due notice that he would no longer abide by the faid agree- 

wWch the ment \ and he tendiered the 4 1. the half-yearly payment then due, 
phintiff re- ^^ch the faid Hulbert refufed to accept, declaring that he would 
ctpt. ' not abide by the faid compofition. 

The plea was argued, and ordered to ftand for an anfwer, but 
without liberty to the plaintiff to take exceptions to the fame. 

The plaintiff replied to the plea and anfwer; the defendant re- 
joined; and witneffes were examined on both fides. 

The court, upon hearing counfel, and reading the- feveral proofs in 
the caufcy and the feveral agreements and receipts from J. Hulbert^ 
particularly mentioned and infifted on in the plea and anfwer, or- 
dered the bill, as againfi the^ defendant Heathy to be difmifled with 
cofls. 
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